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(b) Effective October 1,.1998, all employers in the
State of Vermont shall report all new hires to the
Department of Labor, and reported information will
be shared with the Office of Child Suppcrt for the
purpose of expediting compliance with court ordered

wage withholding orders, and location of payers or .

parents with an obhganon to provide parental con-
tact. The Department of Labor may use the informa-
tion to assist.with the administration of the Unem-
ployment Insurance Program -

(1) Employers shall report new hires within 10
calendar days of the first date of employment for-a
new employee.

(2). Employers’ shall report the following data
elements to the Departmient of Labor: newly hired
employee’s name, address, first date of employment
Social Security number, and the employer’s name,
address, and federal identification number.

(3) Employers shall report the required new
hire data elements electromca]ly, when practlcable,
or on a form supplied or approved by the Depart-
ment of Labor. Forms may. be transmitted by fax
transmission, first class mail, magnet1c tape, elec-

tronically, or mputtmg data elements via the tele-

phone.

- "(4) If the failure to report is the result of collu— '

sion between employer and employee the employer
shall be liable to the obligee.in the amount of the
wages required to be withheld but not more than
$500.00. . o

(c) As used in this sectlon

(1) “Employee”:

within the meamng of chapter 24 of the Internal
. Reveniue Code of 1986 and . '

(B) does not mclude an employee ofa federal
or State agency performing intelligence or coun-
terintelligence functions, if the head .of such
‘agency has determined that reporting pursuant to
this section with respect to the employee . could
.endanger the safety of the.employee or compro-
mise an ongomg mvestlgatmn or mtelhgence mis-
sion.

2) “Employer has the mea.mng gwe_n “such 3

term in Section 3401(d) of the Internal Revenue
Code of 1986 and includes any governmental entity
and any labor organization. -

(3) “Pirst date of employment” is the first day
services are performed for compensation as-a new
hire.

(4) “New hire” means an employee who:

(A) has not prevmusly been employed by the
employer Ons, .
: (B) was prevmusly employed by the employer
but has been separated from that employment for
at least 60 consecutlve days v a

Historical Cxtahon

Added 1993 No. 231 (Adj. Sess.), § 6; amended 1995 No: 43,
§§ 3, 4, eff. Apnl 17, 1995; 1997, No. 63, § 28, eff. Sept. 1, 1997;
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2005, No. 103 (Adj. Sess.), § 3, eff. April 5, 2006; 2009, No. 146 (AdJ
Sess.), § C18; 2011, No. 162 (AdJ Sess.), § E.401.10, 4
HISTORY

References in text. Chapter 24 of the I.ntemal Revenue Code of
1986, referred to in' subdw (c)(l)(A), is cochﬁed as 26 U. S C § 3401
et seq.

Revision note— 2008, In subdiv. (a)(6), substituted “subdlv:smn "

4100b(a)(3) of Title 8” for “subsection(a)(3) of section 41D0b of Title
8" to conform reference to V.S.A. style., - .= -

This section, which was originally enacted as section 4109 of this
title, was redesignated to aveid conflict with section 4109 of this
title as previously added by 1993, No: 228 (Adj. Sess.), § 14.

Amendments-— 2011 (Ad; Sess ). Subsectmn (c) Amended
generally.: p

—2009 (Adj. Sess) Subsechon (b) Added the last sentence in
the introductory parag'raph, substituted “10 calendar days for “20
days” and “the first’ daté of employmént for” for “hiring” in subdiv.

. (1) and rewrote subdivs. (2) and (3).

Subsection (¢):-Added new subdiv. (3) and" redemgnated former
subdiv. (3) as subdiv. (4).

—2005 (Adj. Sess.). Substituted “department of labor” for “de-
partment of employment and training” in subsec. (b), and subdivs.
(b)(2) and (c)(3),

—1997.- Désignated the “existing provisions of the sectlon as
subsec (a) and added subsecs. (b) and (o). - o

—1995. Insérted “for a child, and the parent 1s ehgxble for

dependent health coverage” precedmg “which is” in the introdue-
tory “paragraph, . substitutéd - “dependent" for “family” following
“under” and inserted “or any seasonal restrictions on sw1tchmg
from one plan | to another” preceding. “npon application” in subdiv.
(1), and: substituted “dependent” for “family” following “eliminated”
and added “if allowed by law followmg employees in subd1v
(2)(C), and added subdiv. (6). "

Apphcabnhty—l995 amendment. 1995, No 43,4 5, eﬁ' April
17, 1995, prmnded that the amendment to this section by sections
3 and - of the act, shall apply to support orders entered or modified
on or after July 1,1994. .
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SECTION |

4916e. Notice to minors.

4917. Multidisciplinary teams; empaneling.

4918. Multidisciplinary teams; functions; gmde-
lines.

4919. Disclosure of Registry records.

4920. [Repealed.]

4921. Department’s records of abuse and neglect.

4922. Rulemaking.

4923. Reporting.

ANNOTATIONS
Cited. Cited in State v. Searles (1993) 159 Vt. 625, 621 A.2d 1281.

SUBCHAPTER 1
GENERAL PROVISIONS

§ 4901. Statement of purposes

The Department may cooperate with the appro-
priate federal agency for the purpose of establishing,
extending, and strengthening services which supple-
ment or substitute for parental care and supemswn
including:

(1) Preventing, remedying, or assisting in the
solution of problems which may result in neglect,
abuse, exploitation, or delinquency of children.

(2) Protecting and caring for homeless, depen-
dent, or neglected children.

(3) Protecting and promoting the welfare of
children of working parents,

(4) Otherwise protecting and promoting the
welfare of children, including the strengthening of
their homes where possible or, where needed, pro-
viding adequate care away from their homes. in
child-care facilities.

(5) Assisting youth in a successful transition to
an independent adulthood, including the avoidance
of homelessness, incarceration, and substance
abuse,

Historical Citation.
Added 1967, No. 147, § 5; amended 2005, No. 174 (Adj. Sess.),
§ 117; 2007, No. 74, § 1, eff. June 6, 2007.

HISTORY

Amendments—2007. Subdivision (5): Added.

—2005 (Adj. Sess.). Subdmsmn (8): Substituted “parents” for
“mothers”.

Prior law. 33 VS.A, § 2751,

§ 4902. Definitions

Unless otherwise specifically provided, the follow-
ing words and phrases in this chapter mean:

(1) Child: a person under the age of 18 years
committed by the Juvenile Court to the Department
for Children and Families prior to April 14, 1974 and
to the Department for Children and Families there-
after, except that for the purpose of subchapter 1 of

HUMAN SERVICES

chapter 35 of this title, a child is a person under the. :

age of 16 years.
(2) Child care facility: any place or progr
operated as a business or service on a regular

continuous basis, whether for compensation or not;..

whose pnmary function is protection, care, and

supervision of children under 16 years of age outside 3

Ch. 49

their homes for periods of less than 24 hours a day at

by a person other than a child’s own parent, guard-

ian, or relative, as defined by rules adopted by the -
Department for Children and Families, but not .

including a kindergarten approved by the Sate
Board of Education.

* (3) A family child care home: is a child care
facility which provides for care on a regular basis in
the caregiver’s own residence for not more than 10
children at any one time. Of this number, up to six
children may be provided care on a full-time basis
and the remainder on a part-time basis. For the

purpose of this subdivision, care of a child on a . .
part-time basis shall mean care of a school-age child i

for not more than four hours a day. These limits
shall not include children who reside in the resi-
dence of the caregiver; except:

(A) these part-time school-age children may
be cared for on a full-day basis during school
closing days, snow days and vacation days which
occur during the school year; and

(B) during the school summer vacation, up to
12 children may be cared for provided that at least
six of these children are school age and a second
staff person is present and on duty when the
number of children in attendance exceeds six.
These limits shall not include children who are
required by law to attend school (age seven an’
older) and who reside in the residence of E::]ll
caregiver.

(4) Foster care: care of a child, for a valuable
consideration in a child-care mstltutlon or in a
family other than that of the child’s parent, guard-
ian or relative.

(5) Commissioner: the Commissioner for Chil-
dren and Families.

(6) Department: the Department for Children
and Families.

Historical Citation.

Added 1967, No. 147, § 5; amended 1973, No. 152 (Adj. Sess.),
§§ 22, 31, eff. April 14, 1974; 1981, No. 171 (Adj. Sess.), § 2, eff.

.April 20, 1982; 1983, No. 248 (Adj. Sess.), § 5; 1989, No. 42, eff.

May 5, 1989; 1999, No. 147 (Adj. Sess.), § 4; 2005, No. 174 (Adj.
Sess.), § 118,

HISTORY

Revision note—In subdiv. (1) substituted “April 14, 1974” for
“the effective date of this act” for purposes of clarity.

Substituted “subchapter 1 of chapter 85 of this title” for “sub-
chapter 8” in subdiv. (1), in view of the recodification of this title by
1989, No. 148 (Adj. Sess.), §§ 1, 8.

Amendments—2005 (Adj. Sess.). Amended section generally.

—1999 (Adj. Sess.). Subdivision (1): Substituted “department of
prevention, assistance, transition, and health access” for “depart-
ment of social welfare”.
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—1989. Subdivision (3): Rewrote the fourth sentence.

—1983 (Adj. Sess.). Sibdivision (2): Added “but not including &
kindergarten approved by the state board of education” fo]lowmg
“relative”. -

—1981 (Adj. Sess.), Subdmsmn (1): Added” exception followmg .

“thereafter”.

Subdivision (3): Renumbered as subchv (4) and a new subdiv. (3).

added.

Subdivisions (4) and (5) Renumbered as subdivs. (5) and (6)
respectively.

Subdivision (6): Renumbered from subdiv. (5).

—1978 (Adj. Sess.). Subdivision (1): Deleted “or the age of
majority in the case of a person” preceding “committed” and added
“prior to the effective date of this act and to the department of social
and rehabilitation services thereafter” following “welfars”.

Suhdivision (4) and (5): Added.

Prior law. 33 V.S.A§ 2752,

ANNOTATIONS

1. Foster care payments. "Feor purpozes of social security
benéfits, foster care payments to foster parents are to be considered

property of the foster parents rather than support from state to

child, where provision of this section defines foster care as “care of
a child, for a valuable consideration,” and department of social
welfa.re regu]atmns refer to foster care as “purchased,” and foster
parents are given near-total freedom in spending the payments.

Damon v. Secretary of Health, Educatmn & Welfare, 557 F.2d 31 (2d
Cir. 1977):

Cited. Cited i in Shields v. Gerhart (1990) 155 Vt. 141, 582 A.2d
153:

§ 4903. Responmblhty of Depa.rtment

The Department may expend, within amounts
available for the. purposes, what is necessary to
protect and promote the welfare of children and
adults in this State, including the strengthening of
their homes whenever possible, by: |,

(1) Investigating complaints of neglect abuse,
or abandonment of children.
(2) Providing aid and "services to the extent

necessary for the purpose of permitting chﬂdren to -

remain in their own homes.

(3) Supervising and controllmg children com-
mitted to it by a court. °

(4) Providing substltute parental care and cus-
tody for a child upon apphcatlon of his or her parent,
guardian, or any person actmg in behalf of the child,
when after mvestlgatmn it is found that the care and
custody will be in the best interest of the child. The
acceptance of a child by the Department shall not
abrogate parental rights or responsibilities, but the
Department may accept from the parents temporary
delegation of certain rights and responsibilities nec-
essary to provide care and custody for a period of up
to six months under conditions agreed upon by the
parents and the Department. Upon a stipulation
approved by the Juvenile Court, the penod may be
extended for additional periods.of up to six months
each, provided that each extension is first deter-
mmed by the parties to be necessary, and that itisin
the best interest of the child. .

'(5) Providing financial aid to ‘persons who were
commltted to the Department at the time they

CHILD WELFARE SERVICES
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attained the age of majority and who are completing
an educational, vocational, or- technical training
program de51gned to equ1p them for gamful employ-
ment.

(6) Providing aid to certam adopted children
who prior to their adoption were in the care and
custody of the Department.

" (7) Providing aid to a child in the permanent
guardiapship of a relativeif the child was in the care
and custody of the Department and was-placed in
the home of the relative for at least six months prior
to the creation of the guardianship. -

Hlstoncal Citation.

““Added 1967, No. 147, § 5; amended 1971, No. 206 (Adj. Sess.);
1975, No. 19; 1981 No. 243 (Adj. Sess.), § 3 2005 No. 174 (Adj.
Sess. ),§ 119; 2009, No. 97 (Adj. Sess.), § 2.

H]STORY

Amendments—2009 (Adj. Sess. ). Subdlvmwn ) Added.

—2005 (Adj. Sess.). Subd:msmn (4): Inserted “or her” following
“his” in the first sentence.

—1981 (Adj. Sess.). Subdivision (4): Amended generally

—1975, Subdivision (4): Substituted “period of up to oné year” for
“not more than one year and” preceding “under” and “department”
for “commissioner” following “parents and the”-in the second

. -sentence and added the third sentence.

—1971 (Adj. Sess.). In opéning paragraph added “and adults”
following “children”. - -

Subdivisions (5), (6): Added.

Prior law. 33 V.S.A. § 2801.

ANNOTATIONS

1. Petition by state’s attorney There is no reqmrement that.
a vuluntary petition by a parent, guardlan or person acting in
behalf of a child be the only means for the state to intervene and
provxde substitute parental care and custody. for a child; the
commissioner of social and rehabilitation services may request the
state’s attorney o file a petition, which gives a court full authority
to make the determination of whether or not a child is in need of
cdre and supervision: In re S AM. (1981) 140 Vi, 194, 436 A?d 736.

A§ 4904. Foster care; ‘transitional youth ser-
vices

(a) As used in this sectlon, outh” means a per-
son between 18 and 22 years of age who either:
.(1). attained his or her 18th birthday while in

. the custody of the Commissioner for Chlldren and

Families; or

 (2) while he or she was between 10 and 18 years
of age, spent at least five of those years in the
custody of the Commssmner for Chﬂdren and Fami-
lies.

(b)(l) The Department shall prov1de foster care
services as descnbed in subsectlon (c) of this section
to:

(A) any youth who elects to continue receiv-

ing such services after attaining the age of 18.

(B) any individual under the age of 22 who
leaves state custody after the age of 16 and at or
before the age of 18 or any-youth provided he or
she voluntarily requests additional support ser-

. vices. [ s
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(2) The Department shall require a youth re-
ceiving-services under this section to be employed, to
participate in a program to promote employment or
remove barriers to employment, or to attend an
educational or vocational program, and, if the youth
is working, require that he or she contribute to the
cost of services based on a sliding scale, unless the
youth meets the criteria for an exception to the
employment and educational or vocational program
requirements of this section based on a disability or
other good cause. The Department shall establish
rules for the requirements and exceptions under this
subdivision.

(¢) The Commissioner shall establish by rule a
program to provide a range of age-appropriate ser-
vices for youth to ensure a successful transition to
adulthood, including foster care and other services
provided under this chapter to children as appropri-
ate, housing assistance, transportation, case man-
agement services, assistance with obtaining and
retaining health care coverage or employment, and
other services. At least 12 months prior to a child
attaining his or her 18th birthday, the Department
shall assist the child in developing a transition plan.
When developing the transition plan, the child shall
be informed about the range of age-appropriate
services and assistance available in applying for or
obtaining these services.

(d) The Commissioner shall establish a methed
for measuring, evaluating, and reporting the out-
comes of transitional services provided under this
section to the House Committee on Human Services
and the Senate Committee on Health and Welfare
annually on January 15,

Historical Citation.
Added 2007, No. 74, § 2, eff. June 6, 2007; amended 2009, No. 97
(Adj. Sess.), §§ 3, 4.

HISTORY

Revision note—2013. In the introductory language for subsec-
tion (a), substituted “As used in” for “For purposes of” preceding
“this chapter” to conform to V.S.A. style.

Amendments—2009 (Adj. Sess.). Subdivision (b)(2): Inserted
“to participate in a program to promote employment or remove
barriers to employment” following “to be employed” in the first
sentence.

Subsection (c); Substituted “care coverage” for “insurance” follow-
ing “health” in the first sentence and added the second and third
sentences.

SUBCHAPTER 2

REPORTING ABUSE OF CHILDREN
HISTORY

Agency of human services; child protection registry; vul-
nerable adult abuse, neglect, and exploitation registry. 2009,
No. 1, § 6a provides: “The agency of human services, the commis-
sioner of the department for children and families, and the com-
missioner of the department of disabilities, aging, and independent
living shall implement protocols for sharing and providing infor-
mation from the child protection registry and from the vulnerable

HUMAN SERVICES
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adult abuse, neglect, and exploitation registry in a coordinated
manner to those entities authorized by law to receive such infor-
mation. Protocols shall focus on the most efficient and timely
manner to provide such information to authorized requestors.”

CROSS REFERENCES
Sexual exploitation of children, see § 2821 et seq. of Title 13.

§ 4911. Purpose

The purpose of this subchapter is to:

(1) Protect children whose health and welfare
may be adversely affected through abuse or neglect.

(2) Strengthen the family and make the home
safe for children whenever possible by enhancing
the parental capacity for good child care.

(3) Provide a temporary or permanent nurtur-
ing and safe environment for children when neces-
sary; and for these purposes require the reporting of
suspected child abuse and neglect, an assessment or
investigation of such reports and provision of ser-
vices, when needed, to such child and family.

(4) Establish a range of responses to child ° 1

abuse and neglect that take into account different
degrees of child abuse or neglect and which recog-
nize that child offenders should be treated differ-
ently from adults. '

(5) Establish a tiered child protection registry
that balances the need to protect children and the
potential employment consequences of a registry
record for persons who are substantiated for child
abuse and neglect.

Historical Citation.

Added 1081, No, 907 {Adl. Sess), § 1, off. April 25, 198%; {"
amended 2007, No. 168 (Adj. Sess'), § 1. %

HISTORY

Revision note— Substituted “this subchapter” for “this chapter”
in view of the recodification of this title by 1989, No. 148 (Adj.
Sess.), §§ 1, 3.

Deleted “to” preceding “strengthen”, “make”, “provide” and “re-
quire” as repetitive.

Amendments—2007 (Adj. Sess.). Subdivision (1): Substituted
“Protect” for “protect” preceding “children”. 3

Subdivision (2): Substituted “Strengthen” for “strengthen” pre-
ceding “the family”. X

Subdivision (3): Substituted “Provide” for “provide” preceding “a
temporary” and inserted “an assessment or” preceding “investiga-
tion”. .

Subdivisions (4) and (5): Added.

Prior law. 33 V.S.A. § 681.

ANNOTATIONS

1. Duty. It is beyond dispute that this section and 33 V.S.A. §
4915 create a duty on the part of the Department of Social and
Rehabilitation Services to assist a particular class of persons to
which plaintiffs belong (child abuse victims) and to prevent the type
of harm suffered by plaintiffs (sexual abuse by their stepfather).
Sabia v. State (1995) 164 Vt. 293, 669 A.2d 1187.

LAW REVIEW COMMENTARIES

For note, “Interstate Testimony By Child Protective Agency.
Workers in the Child Custody Context,” see 21 Vt. L. Rev. 633
(1996).

-}
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§ 4912. Definitions

As used in this subchapter:

(1) “Child” means an individual under the age
of majority.

(2) An “abused or neglected child” means a
child whose physical health, psychological growth
and development or welfare is harmed or is at
substantial risk of harm by the acts or omissions of
his or her parent or other person responsible for the
child’s welfare. An “abused or neglected child” also
means a child who is sexually abused or at substan-
tial risk of sexual abuse by any person.

(3) “Harm” can occur by:

(A) Physical injury or emotional maltreat-
ment;

(B) Failure to supply the child with adequate
food, clothing, shelter, or health care. For the
purposes of this subchapter, “adequate health
care” includes any medical or nonmedical reme-
dial health care permitted or authorized under
State law. Notwithstanding that a child might be
found to be without proper parental care under
chapter 55 of this title, a parent or other person
responsible for a child’s care legitimately practic-
ing his or her religious beliefs who therehy does
not provide specified medical treatment for a child
shall not be considered neglectful for that reason
alone; or

(C) Abandonment of the child.

(4) “Risk of harm” means a significant danger
that a child will suffer serious harm other than by
accidental means, which harm would be likely to
cause physical injury, neglect, emotional maltreat-
ment or sexual abuse.

(5) “A person responsible for a child’s welfare”
includes the child’s parent; guardian; foster parent;
any other adult residing in the child’s home who
serves in a parental role; an employee of a public or
private residential home, institution or agency; or
other person responsible for the child’s welfare while
in a residential, educational, or child care setting,
including any staff person.

(6) “Physical injury” means death, or perma-
nent or temporary disfigurement or impairment of
any bodily organ or function by other than acciden-
tal means.

(7) “Emotional maltreatment” means a pattern
of malicious behavior which results in impaired
psychological growth and development.

(8) “Sexual abuse” consists of any act or acts by
any person involving sexual molestation or exploita-
tion of a child includihg incest, prostitution, rape,
sodomy, or any lewd and lascivious conduct involv-
ing a child. Sexual abuse also includes the aiding,
abetting, counseling, hiring, or procuring of a child
to perform or participate in any photograph, motion
picture, exhibition, show, representation, or other
presentation which, in whole or in part, depicts a

CHILD WELFARE SERVICES
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sexual conduct, sexunal excitement or sadomasochis-
tic abuse involving a child.

(9) “Multidisciplinary team” means a group of
professionals, paraprofessionals, and other appro-
priate individuals, empanelled by the Commissioner
under this chapter, for the purpose of assisting in
the identification and review of cases of child abuse
and neglect, coordinating treatment services for
abused and neglected children and their families,
and promoting child abuse prevention.

(10) “Substantiated report” means that the
Commissioner or the Commissioner’s designee has
determined after investigation that a report is based
upon accurate and reliable information that would
lead a reasonable person to believe that the child
has been abused or neglected.

(11) [Repealed.]

(12) “Member of the clergy” means a priest,
rabbi, clergy member, ordained or licensed minister,
leader of ‘any church or religious body, accredited
Christian Science practitioner, person performing
official duties on behalf of a church or religious body
that are recognized as the duties of a priest, rabbi,
clergy, nun, brother, ordained or licensed minister,
leader of any church or religious body, or accredited
Christian Science practitioner.

(13) “Redacted investigation file” means the in-
take report, the investigation activities summary,
and case determination report that are amended in
accordance with confidentiality requirements set
forth in subsection 4913(d) of this title. )

(14) “Child Protection Registry” means a record
of all investigations that have resulted in a substan-
tiated report on or after January 1, 1992. '

(15) “Registry record” means an entry in the
Child Protection Registry that consists of the name
of an individual substantiated for child abuse or
neglect, the date of the finding, the nature of the
finding, and at least one other personal identifier,
other than a name, listed in order to avoid the
possibility of misidentification,

(16) “Investigation” means a response to a re-
port of child abuse or neglect that begins with the
systematic gathering of information to determine
whether the abuse or neglect has occurred and, if so,
the appropriate response. An investigation shall
result in a formal determination as to whether the
reported abuse or neglect has occurred.

(17) “Assessment” means a response to a report
of child abuse or neglect that focuses on the identi-
fication of the strengths and support needs of the
child and the family, and any services they may
require to improve or restore their well-being and to
reduce the risk of future harm. The child and family
assessment does not result in a formal determina-
tion as to whether the reported abuse or neglect has
occurred.

Historical Citation.

. Added 1981, No. 207 (Adj. Sess.), § 1, eff. April 25, 1982;
amended 1985, No. 211 (Adj. Sess.), §§ 1, 2; 1989, No. 295 (Adj.
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Sess.), §§ 1, 2; 1991, No. 141 (Adj. Sess.), § 1; 1995, No. 145 (Adj.
Sess.), § 5; 2001, No. 135 (Adj. Sess.), § 15, eff. June 13, 2002;
2003, No. 43, § 2, eff. May 27, 2003; 2003, No. 66, § 136a; 2007, No.
77, § 1, eff. June 7, 2007; 2007, No. 168 (Adj. Sess.), § 2; 2007, No.
172 (Adj. Sess.), § 18.

HISTORY

Codification. Pursuant to 1989, No. 148 (Adj. Sess.), § 2(e), the
amendments to former 33 V.S.A. § 682 by 1989, No. 295 (Adj.
Sess.), §§ 1, 2, were incorporated in the text of this section.

Revision note—2013. In subdivision (8), deleted “but not lim-
ited to” following “including” in accordance with 2013, No. 5, § 4.

Substituted “this subchapter” for “this chapter” in the introduc-
tory clause and in subdiv. (3)(C) and substituted “chapter 55" for
“chapter 12" in subdiv. (3)(C) in view of the recodification of this title
by 1989, No. 148 (Adj. Sess.), §§ 1, 3.

Amendments—2007 (Adj. Sess.). Subdivision (5); Act No. 168
inserted “child’s” preceding “home”.

Act Nao. 172 substituted “child” for “day” preceding “care setting”.

Subdivision (9); Act No. 168 deleted “of social and rehabilitation
services” following “commissioner” and substituted “review” for
“investigation” following “identification and”.

Subdivision (14): Act No. 168 substituted “protection” for “abuse
and neglect” preceding “registry”.

Subdivision (15): Act No. 168 substituted “child protection
agency” for “abuse and neglect” preceding “that”.

Subdivisions (16) and (17): Added by Act No. 168.

—2007. Subdivisions (13)-(15): Added.

—2003. Subdivision (11): Repealed.

Subdivision (12): Added.

—2001 (Adj. Sess.). Subdivision (11): Added.

—1995 (Adj. Sess.). Subdivision (4): Amended generally.

—1991 (Adj. Sess.). Amended subdivs. (2)-(4) and (7) generally.

—1989 (Adj. Sess.). Subdivision (5): Amended generally.

Subdivision (9): Deleted “and” preceding “paraprofessionals”,
inserted “and other appropriate individuals” thereafter, deleted
“and for managing and” preceding “coordinating” and added “and
promoting child abuse prevention” following “families”.

Subdivision (10): Added.

—1985 (Adj. Sess.). Subdivision (2): Added “or a child who is
sexually abused by any person” following “person responsible for
his welfare”.

Subdivision (5): Inserted “education or day care” preceding
“setting”.

Effective date of amendments—1991 (Adj. Sess.). 1991, No.
141 (Adj. Sess.), § 3, eff. April 23, 1992, provided that the amend-
ments to subdivs. (2)-(4) and (7) by section 1 of the act shall take
effect upon completion of the protocols and procedures required by
section 2 of the act, which is set out as a note below, but no later
than July 1, 1992,

Prior law. 33 V.S.A§ 682,

Implementation. 1991, No. 141 (Adj. Sess.), § 21, eff. April 23,
1992, provided: “The commissioner of social and rehabilitation
services shall develop protocols and procedures to implement the
provisions of this act [which amended subdivs. (2)-(4) and (7) of this
section].”

ANNOTATIONS

1. Registry. Legal and policy standards governing the registry
process are plain, and they do not require, nor contemplate, any
inquiry into whether the Department for Children and Families
(DCF) is also pursuing a child-in-need-of-care-or-supervision peti-
tion (CHINS) in family court; thus, the Human Services Board
erred in concluding that the DCF could not list a mother in its
child-abuse-and-neglect registry unless it also filed a CHINS peti-
tion. The registry law clearly addresses the acts or omissions of
parents and other individuals, not DCF’s response to these actions.
In re M.E,, 2010 VT 105, 189 Vt. 114, 15 A.3d 112.

Two statutory procedures of the child-abuse-and-neglect registry
and a child-in-need-of-care-or-supervision (CHINS) proceeding are
distinet and are in no way dependent on one another. Obviously, the
initiation of a CHINS proceeding implicates fundamental interests
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not at stake in the registry process. Inre M.E., 2010 VT 105, 189 v
114, 15 A.3d 112, ’

Department for Children and Families (DCF) looks to the degreq
of misconduct involved in the action of the parent or caretaker and
reserves child protection registry inclusion in single incident cageg
for misconduct that is egregious—that is, outrageously baq o
reprehensible. The DCF’s approach is consistent with the statyt,
which requires that the risk of harm to the child be “substantis)»
and create “significant” danger, and the Vermont Supreme Couyt
adopts DCF’s interpretation of the statute, finding no compelliy
indication of error in it. In re R.H., 2010 VT 95, 189 Vt. 15, 14 A 33
2617. .

2. Substantiation. Decision to file a child-in-need-of-care.qp.
supervision (CHINS) petition simply does not prove or disproye
that a child was in fact put at “risk of harm” by his or her parent,
The Vermont Supreme Court rejects the conclusion that the De.
partment for Children and Families’ discretionary decision to file 4
petition to have a child declared as CHINS should determing
whether a report of abuse or neglect has been “substantiated.” In re
M.E,, 2010 VT 105, 189 Vt. 114, 15 A.3d 112.

Cited. Cited in LaShay v. Department of Social & Rehabilitation
Services (1993) 160 Vt. 60, 625 A.2d 224; Wilkinson v. Russell, 182
F.3d 89 (2d Cir. 1999), cert. denied, 528 U.S. 1155, 120 8. Ct. 1160
145 L. Ed. 2d 1072 (2000); In re G.T. (2000) 170 Vt. 507, 758 A.24
301; K.G. v. Department of Social & Rehabilitation Services (2000)
171 Vt. 529, 758 A.2d 328 (mem.); State v. Baron, 2004 VT 20, 176
Vt. 314, 848 A.2d 275; Wood ex rel. Eddy v. Eddy, 2003 VT 67, 175
Vt. 608, 833 A.2d 1243 (mem.).

§ 4913. Reporting child abuse and neglect;
remedial action

(a) Any physician, surgeon, osteopath, chiroprac-
tor, or physician assistant licensed, certified, or
registered under the provisions of Title 26, any
resident physician, intern, or any hospital adminis-
trator in any hospital in this state, whether or not so
registered, and any registered nurse, licensed prac-
tical nurse, medical examiner, emergency medical
personnel as defined in 24 V.S.A. § 2651(6), dentist,
psychologist, pharmacist, any other health care pro-
vider, child care worker, school superintendent,
headmaster of an approved or recognized indepen-
dent school as defined in 16 V.S.A. § 11, school
teacher, student teacher, school librarian, school
principal, school guidance counselor, and any other
individual who is employed by a school district or an
approved or recognized independent school, or who
is contracted and paid by a school district or an
approved or recognized independent school to pro-
vide student services, mental health professional,
social worker, probation officer, any employee, con-
tractar, and grantee of the Agency of Human Ser-
vices who have contact with clients, police officer,
camp owner, camp administrator, camp counselor, or
member of the clergy who has reasonable cause to
believe that any child has been abused or neglected
shall report or cause a report to be made in accor-
dance with the provisions of section 4914 of this title
within 24 hours. As used in this subsection, “camp”
includes any residential or nonresidential recre-
ational program.

(b) The Commissioner shall inform the person
who made the report under subsection (a) of this
section:
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(1) whether the report was accepted as a valid
allegation of abuse or neglect;

(2) whether an assessment was conducted and,
if so, whether a need for services was found; and

(8) whether an investigation was conducted
and, if so, whether it resulted in a substantiation.

(c¢) Any other concerned person not listed in sub-

section (a) of this section who has reasonable cause
to believe that any child has been abused or ne-
glected may report or cause a report to be made in
accordance with the provisions of section 4914 of
this title.

(d)(1) Any person other than a person suspected |

of child abuse, who in good faith makes a report to
the Department shall be immune from any civil or
criminal liability which might otherwise be incurred
or imposed as a result of making a report.

(2) An employer or supervisor shall not dis-
charge; demote; transfer; reduce pay, benefits, or
work privileges; prepare a negative work perfor-
mance evaluation; or take any other action detri-
mental to any employee because that employee filed
a good faith report in accordance with the provisions
of this subchapter. Any person making a report
under this subchapter shall have a civil cause of
action for appropriate compensatory and punitive
damages against any person who causes detrimen-
tal changes in the employment status of the report-
ing party by reason of his or her making a report.

(e) The name of and any identifying information
about either the person making the report or any
person mentioned in the report shall be confidential
unless:

(1) the person making the report specifically
allows disclosure;

(2) a Human Services Board proceeding or a
judicial proceeding results therefrom;

(3) a court, after a hearing, finds probable cause
to believe that the report was not made in good faith
and orders the Department to make the name of the
reporter available; or

(4) a review has been requested pursuant to
section 4916a of this title, and the Department has
determined that identifying information can be pro-
vided without compromising the safety of the re-
porter or the persons mentioned in the report.

()(1) A person who violates subsection (a) of this
section shall be fined not more than $500.00.

(2) A person who violates subsection (a) of this
section with the intent to conceal abuse or neglect of
a child shall be imprisoned not more than six
months or fined not more than $1,000.00, or both.

(3) This section shall not be construed to pro-
hibit a prosecution under any other provision of law.

(g) Except as provided in subsection (h) of this
section, a person may not refuse to make a report
required by this section on the grounds that making
the report would violate a privilege or disclose a
confidential communication.

CHILD WELFARE SERVICES
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(h) A member of the clergy shall not be required
to make a report under this section if the report
would be based upon information received in a
communication which is: :

(1) made to a member of the clergy acting in hJs
or her capacity as spiritual advisor;

(2) intended by the parties to be confidential at
the time the communication is made;

(3) intended by the communicant to be an act of
contrition or a matter of conscience; and

(4) required to be confidential by religious law,
doctrine, or tenet.

(i) When a member of the clergy receives informa-
tion about abuse or neglect of a child in a manner
other than as described in subsection (h) of this
section, he or she is required to report on the basis of
that information even though he or she may have
also received a report of abuse or neglect about the
same person or incident in the manner described in
subsection (h) of this section.

Historical Citation. d

Added 1981, No. 207 (Adj. Sess.), § 1, eff. April 25, 1982;
amended 1983, No. 169 (Adj. Sess.), § 1; 1985, No. 208 (Adj. Sess.),
§ 19, eff. June 30, 1986; 1989, No. 295 (Adj. Sess.), § 3; 1993, No.
156 (Adj. Sess.), § 1; 2003, No. 43, § 3, eff. May 27, 2003; 2005, No.
101 ¢Adj. Sess.), § 2; 2007, No. 77, § 1, eff. June 7, 2007; 2007, No.
168 (Adj. Sess.), § 3, eff. Jan. 1, 2009; 2007, No. 172 (Adj. Sess.),
§ 19;2009, No.1,§ 45;2011, No. 156 (Adj. Sess.), § 28, eff. May 16,
2012; 2011, No. 159 (Adj. Sess.), § 7.

HISTORY

Codification, Pursuant to 1989, No. 148 (Adj. Sess.), § 2(e), the
amendment to former 33 V.S.A. § 683(a) by 1989, No. 295 (Adj.
Sess.), § 3, was incorporated in the text of this section.

. Revision note—2013. Subsection (a): Substituted “physician
assistant” for “physician’s assistant” in the first sentence in accor-
dance with 2013, No. 34, § 30a.

In subsec. (a), substituted “section 684 of this title” for “section
684” to conform reference to V.S.A. style.

In subsec. (a), substituted “section 4914 of this title” for “section
684 of this title” in view of the recodification of this title by 1989,
No. 148 (Adj. Sess.), §§ 1, 3.

In subsec. (b), substituted “subsection (a) of this section” for
“subsection (a)” to conform reference to V.S.A. style.

In subsec. (c), substituted “subsections (a) or (b) of this section”
for “subsections (a) or (b)” to conform reference to V.S.A. style.

Editor's note—The text of subsec. (a) is based on a correlation
of two amendments. During the 2011 Adjourned Session, subsec. ()
was amended twice, by Act Nos. 156 and 159, resulting in two
versions of subsec. (a). In order to reflect all of the changes intended
by the legislature during the 2011 adjourned session, the text of Act
Nos. 156 and 159 were merged to arrive at a single version of
subsec. (a). The changes which each of the amendments made are
described in amendment notes set out below.

Amendments—2011 (Adj. Sess.). Subsection (a): Act No. 166
added “headmaster of an approved or recognized independent
school as defined in 16 V.S.A. § 117, deleted “regularly” preceding
“emplayed”, twice added “or an approved or recognized independent
school”, and deleted “for five or more hours per week during the
school year” preceding “mental health professional®.

Act No. 159 inserted “student teacher” following “school teacher”,

—2009. Subsection (a): Inserted “, any employee, contractor, and
grantee of the agency of human services who have contact with
clients” preceding “police officer”.

—2007 (Adj. Sess.). Catchline: Act No. 168 inserted “Reporting”
at the beginning.
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Subsection (a): Act No. 168 inserted “, emergency medical per-
sonnel as defined in subdivision 2651(6) of Title 24” preceding
“dentist” and “child care worker” preceding “school”; deleted “child
care worker” following “librarian” and inserted “and any other
individual who is regularly employed by a school district, or who is
contracted and paid by a school district to provide student services
for five or more hours per week during the school year” preceding
“mental health”.

Subsection (a): Act No. 172 substituted “child care worker” for
“day care worker” following “school librarian”. Act 168 makes this
change effective until January 1, 2009.

Subsection (b): Amended generally by Act No. 168.

Subsection (c): Added by Act No. 168.

Subsection (d): Act No. 168 redesignated former subsec. (c) as
present (d), added the subdiv. (1) designation; deleted “enumerated
in subsection (a) or (b) of this section” following “person” and “of
social and rehabilitation services” following “department” and
added subdiv. (2).

Subsection (e): Act No. 168 redesignated former subsec. (d) as
present subsec. (e).

Subdivision (e)(1): Act No. 168 deleted “or unless” following
“disclosure”.

Subdivision (e}(2): Act No. 168 inserted “a human services hoard
proceeding or” preceding “a judicial” and deleted “or unless” follow-
ing “therefrom”.

Subdivision (e)(4): Added by Act No. 168.

Subsections (f) through (i): Act No. 168 redesignated former
subsecs, (e), (), (g) and (h) as present subsecs. (f), (g), (h) and (i),
respectively.

Subsections (g) and (i): Act 168 substituted “(h)” for “(g)” following
“subsection”.

—2007. Subsection (a): Substituted “child care worker” for “day
care worker”.

Subsection (c): Substituted “subsection” for “subsections” follow-
ing “enumerated in”.

Subsection (d): Added “and any identifying information about
either” following “The name of”, substituted “allows” for “requests”
following “specifically” and added “of the reporter” preceding
“available”.

—2005 (Adj. Sess.). Subsection (a): Inserted “pharmacist” fol-
lowing “psychologist”.

—2003. Subsection (a): Inserted “or member of the clergy”
following “camp counselor”.

Subsection (e): Designated existing (e) as subdiv. (e), substituted
“A person” for “Any person”, added “of this section” and added
subdivs. (2) and (3).

Subsections (f)-(h): Added.

—1993 (Adj. Sess.). Subsection (a): Inserted “school superinten-
dent” preceding “school teacher” in the first sentence.

—1989 (Adj. Sess.). Subsection (a): Inserted “any other health
care provider” preceding “school teacher”, deleted “or” preceding
“police officer”, inserted “camp owner, camp administrator or camp
counselor” thereafter and added “within 24 hours” following “this
title” in the first sentence and added the second sentence.

—1985 (Adj. Sess.). Subsection (a): Inserted “certified” following
“physician’s assistant licensed”.

—1983 (Adj. Sess.). Subsection (c): Inserted “other than a person
suspected of child abuse” preceding “who”, “to the department of
social and rehabilitation services” preceding “shall”, “any civil or
criminal” preceding “liability” and deleted “for libel or slander”
thereafter.

Training in the reporting of suspected child abuse; agency
of human services. 2009, No. 1, § 46, provides: “The agency of
human services shall develop protocols for determining which of its
employees, contractors, and grantees are mandatory reporters for
purposes of 33 V.S.A. § 4918. The agency of human services shall
train its employees who are mandatory reporters pursuant to 33
V.S.A. § 4913 in the identification and reporting of suspected child
abuse and neglect, including the assessment of risk of harm, and
report to the senate and house committees on judiciary, the senate
committee on health and welfare, the house committee on human
services, and the house committee on corrections and institutions
no later than September 15, 2008 regarding its efforts to ensure
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that its employees are properly trained.”
Prior law. 33 VS.A. § 683.

ANNOTATIONS

1. Failure to report. Employee of social and rehabilitation
services was not entitled to immunity from suit as a matter of law
from charge of breach of duty to report to commissioner that minor
placed in foster home was threatened with substantial risk of
physical or mental injury; issue of fact existed as to whether
employee had been informed that owner of home had previously
requested sex with another minor. LaShay v. Department of Social
& Rehabilitation Services (1993) 160 Vt. 60, 625 A.2d 224.

Cited. Cited in Peck v. Counseling Service of Addison County,
Inc. (1985) 146 Vt. 61, 499 A.2d 422; Packard v. State (1986) 147 Vt.
266, 514 A.2d 708; In re F.E.F. (1991) 156 Vt. 503, 594 A.2d 897,
State v. Duffy (1992) 158 Vt. 170, 605 A.2d 533; Wilkinson v,
Russell, 182 F.3d 89 (2d Cir. 1999), cert. denied, 528 U.S. 1155, 120
S. Ct. 1160, 145 L. Ed. 2d 1072 (2000); In re G.T. (2000) 170 Vt. 507,
758 A.2d 301.

§ 4914. Nature and content of report; to
whom made

A report shall be made orally or in writing to the
Commissioner or designee. The Commissioner or
designee shall request the reporter to follow the oral
report with a written report, unless the reporter is
anonymous. Reports shall contain the name and
address or other contact information of the reporter
as well as the names and addresses of the child and
the parents or other persons responsible for the
child’s care, if known,; the age of the child; the nature
and extent of the child’s injuries together with any
evidence of previous abuse and neglect of the child or
the child’s siblings; and any other information that
the reporter believes might be helpful in establish-
ing the cause of the injuries or reasons for the
neglect as well as in protecting the child and assist-
ing the family. If a report of child abuse or neglect
involves the acts or omissions of the Commissioner
or employees of the Department, then the report
shall be directed to the Secretary of Human Services
who shall cause the report to be investigated by
other appropriate Agency staff. If the report is
substantiated, services shall be offered to the child
and to his or her family or caretaker according to the
requirements of section 4915b of this title.

Historieal Citation.

Added 1981, No. 207 (Adj. Sess.), § 1, eff. April 25, 1982;
amended 1989, No. 187 (Adj. Sess.), § 5; 1989, No. 295 (Adj. Sess.),
§ 4; 1995, No. 174 (Adj. Sess.), § 3; 2005, No. 174 (Adj: Sess.),
§ 120; 2007, No. 77, § 1, eff. June 1, 2007; 2007, No. 168 (Adj.
Sess.), § 4.

HISTORY

Codification. Pursuant to 1989, No. 148 (Adj. Sess.), § 2(e), the
amendment to former 3 V.S.A. § 684 by 1989, No. 295 (Adj. Sess.),
§ 4, was incorporated in the text of this section.

Amendments—2007 (Adj. Sess.). Deleted “for children and
families” following “commissioner” in the first and fourth sentences;
substituted “the” for “that” preceding “department”; deleted “other
than staff of the department for children and families” following
“staff” in the fourth sentence; and substituted “4915b” for “4915”
following “section” near the end of the fifth sentence.

e




. 49

ta<
of D

minor
isk of
iether
iously
Social

yunty,
L7 Vt.
1 897;
ion v.
3, 120
. 507,

the
r or
oral .
aris -
and
rter
and
the
sure

982;
288.),
288.),

(Adj.

, the
258.),

and
aces;
ither
wing
915°

Ch. 49

—2007. Added “unless the reporter js anonymous” at the end of
the second sentence; added “or other contact information” following
“address” in the third sentence; deleted “staff of the department of
disabilities, aging, and independent living or of corrections or”
following “investigated” and added “agency” following “appropriate”
in the fourth sentence; and added “to the child and to his or her
family or caretaker” preceding “according” in the fifth sentence.

—2005 (Adj. Sess.). Substituted “for children and families” for
“of social and rehabilitation services” following “commissioner” and
“department”; “the report” for “such report” preceding “shall” and

" “department. of disabilities, aging, and independent living” for

“departments of developmental and mental health services”.

—1995 (Adj. Sess.). Substituted “developmental and mental
health services” for “mental health and mental retardation”.

—1989 (Adj. Sess.). Act No. 187 inserted “and mental retarda-
tion” following “mental health” in the fourth sentence.

Act No. 295 deleted “his” preceding “designee” in the first and
second sentences, substituted “the” for “*his” preceding “parents”
and “the child's” for “his” following “responsible for” and preceding
“siblings” in the third sentence, and added of thig txtle” at the end
of the fifth sentence.

* Prior law. 33 VS.A § 684.

ANN OTATIONS

Cited. Cited in Peck v. Counseling Service of Addison County,
Inc. (1985) 146 Vt. 61, 499 A.2d 422; LaShay v. Department of
Social & Rebablhtatmn Services (1993) 160 Vit. 60, 625 A.2d 224;
Wilkinson v. Russell, 182 F.3d 89 (2d Cir, 1999), cert. denied, 528
Us. 1155 120 S Ct. 1160,-145 L. Ed. 2d 1072 (2000)

.

§ 4915. Assessment and investigation

(a) Upon receipt of a report of abuse or neglect,
the Department shall promptly determine whether
it constitutes an allegation of child abuse or neglect
as defined in section 4912 of this title. The Depart-
ment shall respond to reports of alleged neglect or
abuse that oceurred in Vermont and to out-of-state
conduct when the child is a resident of or is present
in Vermont.

(b) Ifthe reportis accepted as avalid allegation of
abuse or neglect, the Department shall determine
whether to conduct an assessment as provided for in
section 4915a of this title or to conduct an investi-
gation as provided for in section 4915b of this title.
The Department shall begin either an assessment or
an investigation within 72 hours after the receipt of
a report made pursuant to séction 4914 of this title,

provided that it has sufficient-information to pro--

ceed. The Commissioner may waive the 72-hour
reqﬁirement only when necessary to locate the child
who is the subject of the allegation or to ensure the
safety of the child or social worker. ;

(c) The decision to conduct an assessment sha]l
include consideration of the following factors:

- (1) the nature of the conduct and the extent of
the child’s injury, if any;

(2) the accused person’s prior history of ch11d -

abuse or neglect, or lack thereof; and

(8) the accused person’s Wﬂlmgness or lack
thereof to accept responsibility for the conduct and
cooperate in remediationi.
- (d) The Department shall conduct an investiga-
tion when an accepted report involves allegations
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indicating substantial child endangerment. For pur-

poses of this section, “substantial child endanger- -

ment” includes conduct by an adult invelving or
resulting in sexual abuse, and conduct by a person
responsible for a child’s welfare involving or result-
ing in abandonment, child fatality, malicious pun-
ishment, or abuse or neglect that causes serious

physical injury. The Department may conduct an

investigation of any report.

-(e) The Department shall begin an unmedlate
mvestlgatmn if, at any time durmg an assessment, it
appears that an investigation is appropriate. .

() The Department may collaborate with child
protection, law enforéement, and other departments
and agencies in Vermont and other jurisdictions to

evaluate risk to'a child and to determine the service -

needs of the child and family. The Department may
enter into reciprocal agreements with other jurisdic-
tions to further the purposes of this subchapter.

Historical Citation.

Added 1981, No. 207 (Adj. Sess.); § 1, eff. April 25, 1982
amended 1995 No. 178 (Adj. Sess.), § 300 1999, No. 78 (Adj.
Sess. ;,Q 1; 2007, No. 77, § 1, eff. June 7, 2007; 2007, No. 168 (Adj.
Sess.), § 5. :

HISTORY

Revision note—In subsec. (a), substituted “section 4914 of this
title” for “section 4914” to conform reference to V.S.A. style.

In subsec. (d), substituted “section 4913 of this title” for sectmn
4913" to conform reference to V.S.A. style. .

Amendments—2007 (Adj. Sess.). Amended generally.

—2007, Amended generally.

—1999 (Adj. Sess.). Subsection (a) Substituted “72 hours” for
“seventy-two hours” and added “of this title” at the end ‘of the
sentence.-

Subsection (b): Added “all of the following” at the end of mtro-
ductory paragraph.

Subdivisions (b)(1) and (b)(2) Made a mmor change in punctua-
tion.

g

“any” for “the” preceding abuse ami made a mmor change in
punctuation.

Subdivision (b)(4): Substituted “Determination of the” for “The”,
inserted “alleged to be” followmg “the person” and made a minor
change in punctuation.

Subdivision (b)}(5): Amended generally

Subdivision (b)(6): Made a minor change in punctuation.

Subdivision (b)(7): Substituted “Consideration of the” for “The”,
inserted “alleged to be” following “the person and deleted and”
following “neglect”,

Subsection (d): Deleted “his” precedmg “designee” in wherever it
appeared.

—1995 (Adj. Sess.). Subsectmn (c): Substituted * “may, to-the
extent that it is reasonable” for “shall” following “commissioner”
and “the child’s family” for “his family” preceding “in accordance”.

Effective date of 2007 (Adj. Sess.) amendments. 2007, No.
168 (Adj. Sess.), § 21(b) provides: “In Sec. 5 of this act, the
amendments in 33 V.S.A. § 4915(b), (c), (d), and (e) shall take effect
upon adoption of final rules by the department for children and
families.” Section 18 adds 32 V.S.A. §.4922 .(detailing' the
rulemaking process) and provides in subsec. (¢): “These rules shall
be adopted no later than July 1, 2009"

Prior law. 33 VS.A. § 685.

ANNOTATIONS = ff =

1. Duty. Vermont law did not clearly require a more thorough
inv'estigatiqn'of abuse than was in fact conducted; social workers
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Subdivision (b)(3): Substituted “Determination of the” for "The s ‘
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thus had a reasonable basis to believe that their abuse investiga-
tion was consistent with family’s rights under state law at the time,
and social workers were therefore entitled to qualified immunity.
Wilkinson v. Russell, 182 F.3d 89 (2d Cir. 1999), cert. denied, 528
U.S. 1155, 120 S. Ct. 1160, 145 L. Ed. 2d 1072 (2000).

Where evidence could not support a conclusion by the fact-finder
that social worker defendants had not violated their statutory
duties under this section, summary judgment for defendants, on
ground that defendants were protected by qualified immunity as a
matter of law, was inappropriate. Sabia v. Neville (1996) 165 Vt.
515, 687 A.2d 469.

It is beyond dispute that 33 V.S.A. § 4911 and this section create
a duty on the part of the Department of Social and Rehabilitation
Services to assist a particular class of persons to which plaintiffs
belong (child abuse victims) and to prevent the type of harm
suffered by plaintiffs (sexual abuse by their stepfather). Sabia v.
State (1995) 164 Vt. 293, 669 A.2d 1187. ’

This section does not require the Department of Social and
Rehahilitation Services (SRS) in all instances to remove abused or
neglected children from their home, but it does require the Depart-
ment to thoroughly investigate charges of abuse and to cause
assistance to be provided pursuant to a written plan of treatment
when an investigation produces evidence of abuse or neglect. Sabia
v. State (1995) 164 Vt. 293, 669 A.2d 1187.

2. Interview. Social worker investigating a claim of child abuse
is aunthorized to interview a possible victim outside presence of a
disinterested adult only with approval of the child’s parents,
guardian or custodian. Wilkinson v. Russell, 182 F.3d 89 (2d Cir.
1999), cert. denied, 528 U.S. 1155, 120 S. Ct. 1160, 145 L. Ed. 24
1072 (2000).

Qualified immunity shielded social workers from liability in
connection with their alleged violation of this section, where it was
not clearly established under Vermont law that they needed per-
mission from both parents, as opposed to just one, in order to
proceed with interviews of possible child abuse victim. Wilkinson v.
Russell, 182 F.3d 89 (2d Cir, 1999), cert. denied, 528 U.S. 1156, 120
S. Ct. 1160, 145 L. Ed. 2d 1072 (2000).

This section requires the presence of a disinterested adult only
when the interview of a child takes place without the approval of
the child’s parents, guardian, or custodian. Because the child’s
mother gave permission for the child to be interviewed, the father
could not claim a violation of this section. Wilkinson ex rel.
Wilkinson v. Russell, 973 F. Supp. 437 (D. Vt. 1997), aff'd, 182 F.3d
89 (24 Cir. 1999), cert. denied, 528 U.S. 1155, 120 S, Ct. 1160, 145
L. Ed. 2d 1072 (2000).

Cited. Cited in In re M.C.P. (1989) 153 Vt. 275, 571 A.2d 627;
Murray v. White (1991) 165 Vt. 621, 587 A.2d 975; In re FE.F.
(1991) 156 Vt. 503, 594 A.2d 897; State v. Duffy (1992) 1568 Vt. 170,
605 A.2d 533; LaShay v. Department of Social & Rehabilitation
Services (1993) 160 Vi, 60, 625 A.2d 224; Earle v. State, 2006 VT 92,
180 Vt. 284, 910 A.2d 841.

§ 4915a. Procedures for assessment

(a) An assessment, to the extent that is reason-
able under the facts and circumstances presented by
the particular valid allegation of child abuse or

“neglect, shall include the following:

(1) An interview with the child’s parent, guard-
ian, foster parent, or any other adult residing in the
child’s home who serves in a parental role. The
interview shall focus on ensuring the immediate
safety of the child and mitigating the future risk of
harm to the child in the home environment.

(2) An evaluation of the safety of the subject
child and any other children living in the same home
environment. The evaluation may include an inter-
view with or observation of the child or children.
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Such interviews shall occur with the permission of
the child’s parent, guardian, or custodian.

(3) In collaboration with the family, identifica-
tion of family strengths, resources, and service
needs, and the development of a plan of services that
reduces the risk of harm and improves or restoreg
family well-being.

(b) The assessment shall be completed within 45
days. Upon written justification by the Department,
the assessment may be extended, not to exceed g
total of 60 days.

(¢) Families have the option of declining the ser-
vices offered as a result of the assessment. If the
family declines the services, the case shall be closed
unless the Department determines that sufficient
cause exists to begin an investigation or to request
the state’s attorney to file a petition pursuant to
chapter 55 of this title. In no instance shall a case be
investigated solely because the family declines ser-
vices.

(d) When an assessment case is closed, there
shall be no finding of abuse or neglect and no
indication of the intervention shall be placed in the
Registry. However, the Department shall document
the outcome of the assessment.

Historical Citation.
Added 2007, No. 168 (Adj. Sess.), § 6.

HISTORY

Effective date of 2007 (Adj. Sess.) amendments. 2007, No.
168 (Adj. Sess.), § 21(c) provides: “Sec. 6 [which enacted this
section] of this act shall take effect upon adoption of final rules by
the department for children and families.” Section 18 adds 32 V.S.A.
§ 4922 (detailing the rulemaking process) and provides in subsec,
(c): “These rules shall be adopted no later than July 1, 2009”.

§ 4915b. Procedures for investigation

(a) An investigation, to the extent that it is rea-
sonable under the facts and circumstances pre-
sented by the particular allegation of child abuse,
shall include all of the following:

(1) A visit to the child’s place of residence or
place of custody and to the location of the alleged
abuse or neglect.

(2) An interview with or observation of the
child reportedly having been abused or neglected. If
the investigator elects to interview the child, that
interview may take place without the approval of
the child’s parents, guardian, or custodian, provided
that it takes place in the presence of a disinterested
adult who may be, but shall not be limited to being,
a teacher, a member of the clergy, a child care
provider regulated by the Department, or a nurse.

(3) Determination of the nature, extent, and
cause of any abuse or neglect.

(4) Determination of the identity of the person
alleged to be responsible for such abuse or neglect.

(5)(A) The identity, by name, of any other chil-

dren living in the same home environment as the

(
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subject child. The investigator shall consider the
physical and emotional condition of those children
and may interview them, unless the child is the
person who is alleged to be responsible for such
abuse or neglect, in accordance with the provi-
sions of subdivision (2) of this subsection.

(B) The identity, by name, of any other chil-
dren who may be at risk if the abuse was alleged
to have been committed by someone who is not a
member of the subject child’s household. The in-
vestigator shall consider the physical and emo-
tional condition of those children and may inter-
view them, unless the child is the person who is
alleged to be responsible for such abuse or neglect,
in accordance with the provisions of subdivision
(2) of this subsection. i .

(6) A determination of the immediate and long-
term risk to each child if that child remains in the
existing home or other environment.

"(7) Consideration of the environment and the
relationship of any children therein to the person
alleged to be responsible for the suspected abuse or
neglect.

(8) All other data deemed pertinent. :

(b) For cases investigated and substantiated by
the Department, the Commissioner shall, to the
extent that it is reasonable, provide assistance to the
child and the child’s family. For cases investigated
but not substantiated by the Department, the Com-
missioner may, to the extent that it is reasonable,
provide assistance to the child and the child’s family.
Nothing contained in this section or section 4915a of
this title shall be deemed to create a private right of
action.

(c) The Commissioner, designee, or any person
required to report under section 4913 of this title or
any other person performing an investigation may
take or cause to be taken photographs of trauma

visible on a child who is the subject of a report. The"

Commissioner or designee may seek consultation
with a physician. Ifit is indicated appropriate by the
physician, the Commissioner or designee may cause
the child who is subject of a report to undergo a
radiological examination without the consent of the
child’s parent or guardian.

(d) Services may be provided to the child’s imme-
diate family whether or not the child remains in the
home,

(e) The Department shall report to and request
assistance from law enforcement in the following
circumstances:

(1) Investigations of child sexual abuse by an
alleged perpetrator age 10 or older,

(2) Investigations of serious physical abuse or
neglect likely to result in criminal charges or requir-
ing emergency medical care.

(3) Situations potentially dangerous to the
child or department worker.

CHILD WELFARE SERVICES
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(f) The Department shall not substantiate cases
in which neglect is caused solely by the lack of
financial resources of the parent or guardian.

Historical Citation.
Added 2007, No. 168 (Adj. Sess.), § 7.

~ § 4916. Child Protection Registry

(a)(1) The Commissioner shall maintain a Child
Protection Registry which shall contain a record of
all investigations that have resulted in a substanti-
ated report on or after January 1, 1992. Except as
provided in subdivision (2) of this subsection, prior
to placement of a substantiated report on the Reg-
istry, the Commissioner shall comply with the pro-
cedures set forth in section 4916a of this title.

(2) In cases involving sexual abuse or serious
physical abuse of a child, the Commissioner in his or
her sole judgment may list a substantiated report on
the Registry pending any administrative review
after:

(A) Reviewing the investigation file.
(B) Making written findings in consideration
oft
(i) the nature and seriousness of the al-
leged behavior; and
(ii) the person’s continuing access to chil-
dren.

(3) A person alleged to have abused or ne-
glected a child and whose name has been placed on
the Registry in accordance with subdivision (2) of
this subsection shall be notified of the Registry
entry, provided with the Commissioner’s findings,
and advised of the right to seek an administrative
review in accordance with section 4916a of this title.

. (4) If the name of a person has been placed on

the Registry in accordance with subdivision (2) of

this subsection, it shall be removed from the Regis-
try if the substantiation is rejected after an admin-
istrative review.

(b) A Registry record means an entry in the Child
Protection Registry that consists of the name of an
individual substantiated for child abuse or neglect,
the date of the finding, the nature of the finding, and
at least one other personal identifier, other than a
name, listed in order to avoid the possibility of
misidentification.

(c) The Commissioner shall adopt rules to permit
use of the Registry records as authorized by this
subchapter while preserving confidentiality of the
Registry and other Department records related to
abuse and neglect.

(d) For all substantiated reports of child abuse or
neglect made on or after the date the final rules are
adopted, the Commissioner shall create a Registry
record that reflects a designated child protection
level related to the risk of future harm to children.
This system of child protection levels shall be based
upon an evaluation of the risk the person respon-
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sible for the abuse or neglect poses to the safety of
children. The risk evaluation shall include consider-
ation of the following factors:

(1) the nature of the conduct and the extent of
the child’s injury, if any; _

(2) the person’s prior history of child abuse or
neglect as either a victim or perpetrator;

(3) the person’s response to the investigation
and willingness to engage in recommended services;
and

(4) the person’s age and developmental matu-
rity.

(e) The Commissioner shall develop rules for the
implementation of a system of Child Protection
Registry levels for substantiated cases. The rules
shall address:

(1) the length of time a person’s name appears
on the Registry;

(2) when and how names are expunged from
the Registry;

(3) whether the person is a juvenile or an adult;

(4) whether the person was charged with or
convicted of a criminal offense arising out of the
incident of abuse or neglect; and

(5) whether a Family Division of the Superior
Court has made any findings against the person.

() [Repealed.]

Historiecal Citation.

Added 1981, No. 207 (Adj. Sess.), § 1, eff. April 25, 1982;
amended 1989, No. 295 (Adj. Sess.), § 5; 1991, No. 159 (Adj. Sess.),
§ 3;2007,No. 77, § 1, eff. Sept. 1, 2007; 2007, No. 168 (Adj. Sess.),
§ 8; 2007, No. 172 (Adj. Sess.), § 20; 2009, No. 154 (Adj. Sess.),,
§ 238.

HISTORY

Editor’s note—2008. Act No. 172 purported to amend subdivi-
sion ()(1), however the subsection had been previously repealed by
Act No. 168.

Codification. Pursuant to 1989, No. 148 (Adj. Sess.), § 2(e), the
amendment to former 33 V.S.A. § 686 by 1989, No. 295 (Adj. Sess.),
§ 5, was incorporated in the text of this section.

Amendments—2009 (Adj. Sess.). Subdivision (e)(5): Substi-
tuted “family division of the superior court” for “family court”.

—2007 (Adj. Sess.). Catchline: Act No. 168 substituted "protec-
tion” for “abuse and neglect” following “Child” and deleted “records
of abuse and neglect” following “registry”.

Subdivision (a)(1): Act No. 168 substituted “protection” for “abuse
and neglect”.

Subdivision (a)(3): Act No. 168 inserted “whose name has been”
preceding “placed”.

Subdivision (a)(4): Added by Act No, 168.

Subsection (b): Act No. 168 substituted “protection” for “abuse
and neglect”.

Subsections (d) and (e): Amended generally by Act No. 168.

Subsection (f); Deleted by Act No. 168.

—2007, Amended generally.

—1991 (Adj. Sess.). Subsection (d): Inserted “except as provided
in section 4919 of this title” following “subsection” in the third
sentence.

—1989 (Adj. Sess.). Amended section generally.

Prior law. 33 V.5.A. § 686.

CROSS REFERENCES

Procedure for adoption of administrative rules, see § 801 et seq.
of Title 3.
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ANNOTATIONS

Case files, 7

Construction, 1

Effect of disclosure, 3
Evidentiary privilege, 2
Expungément of records, 4
Extent of expungement, 5
Findings of fact, 8
Particular cases, 9
Standard of proof, 6

1. Construction. Department for Children and Families (DCF)
looks to the degree of misconduct involved in the action of the
parent or caretaker and reserves child protection registry inclusion
in single incident cases for misconduct that is egregious—that is,
outrageously bad or reprehensible. The DCF's approach is consis-
tent with the statute which requires that the risk of harm to the
child be “substantial” and create “significant” danger, and the
Vermont Supreme Court adopts DCF’s interpretation of the statute,
finding no compelling indication of error in it. In re R.H., 2010 VT
95, 189 Vt. 15, 14 A.3d 267.

Evidence required to support the listing of a substantiated child
abuse investigation does not require proof that the act was com-
mitted to satisfy sexual desires of either the perpetrator or the
victim as required by 13 V.S.A. § 2602, lewd or lascivious conduct
with a child. Passion v. Department of Social & Rehabilitation
Services (1997) 166 Vt. 596, 689 A.2d 459 (mem.).

That the sexual abuse registry statute was seemingly contradic-
tory to other public policies of the state, evidenced in statutes like
33 V.B.A. § 5501 which seek to remove from children committing
delinquent acts the taint of criminality and the consequences of
criminal behavior, was not sufficient to overcome the legislature's
intent to treat child sexual abuse as a special area of concern
warranting different treatment. In re Selivonik (1995) 164 Vt. 383,
670 A.2d 831.

2. Evidentiary privilege. This section does not exhibit an
intent to create an evidentiary privilege as to information within
the possession of the department of social and rehabilitation
services. In re FE.F. (1991) 156 Vt. 508, 6594 A.2d 897.

3. Effect of disclosure. Since it was reasonable for social
services director to perceive information request from Connecticut
investigator as a court order, it was likewise reasonable for director
to believe that her communications with investigator did not
contravene clear requirements of subdivision (d) of this section.
Wilkinson v. Russell, 182 F.3d 89 (2d Cir. 1999), cert. denied, 528
U.S. 1155, 120 S. Ct. 1160, 145 L. Ed. 2d 1072 (2000).

A child welfare director’s remarks regarding alleged child sexual
abuse to an out-of-state counterpart were privileged under the
doctrines of judicial immunity and state qualified immunity. The
director’s remarks, although used in a closed court proceeding,
were not published as required for an action in defamation.
Wilkinson ex rel. Wilkinson v. Russell, 973 F. Supp. 437 (D. Vt.
1997), aff’d, 182 F.3d 89 (2d Cir. 1999), cert. denied, 528 U.S. 1155,
120 S. Ct. 1160, 145 L. Ed. 2d 1072 (2000).

4. Expungement of records. Based on collateral estoppel, the
Human Services Board properly denied a mother an evidentiary
hearing to expunge her name from the child abuse registry. A family
court’s determination that a child was in need of care or supervi-
sion, based upan the mother’s stipulation, precluded relitigation of
whether the child had been nutritionally neglected. In re P.J., 2009
VT 5, 185 Vt. 606, 969 A.2d 133 (mem.).

Order of the Human Services Board expunging mother’s name
from the child-abuse registry was not reversed where the facts did
not make out child abuse as a matter of law. K.G. v. Department of
Social & Rehabilitation Services (2000) 171 Vt, §29, 758 A.2d 323
(mem.).

Father’s name was required to be expunged from state child-
abuse registry, where quality of hearsay evidence militated against
assigning any accuracy or reliability to statements of child impli-
cating her father. In re C.M. (1998) 168 Vt. 389, 721 A.2d 1176.
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Plain language of hearsay exception contained in V.R.E, 804a
indicated that Législature intended it to apply to any civil, criminal
or administrative proceeding in which statements concerning child
sexual abuse are offered, and therefore this provision, rather than

Human Services Board’s more relaxed hearsay rule, governed-

admissibility of child hearsay statements in hearings for
expungement of names from state child-abuse registry. In re C.M.
(1998) 168 Vt. 389, 721 A.2d 1176.

Petitioner could not raise the issue of a violation of the provision
of this section requiring the destruction of records, where he failed
to object to testimony regarding an incident of prior sexual abuse on
that basis at the hearing before the human services board. Passion
v. Department of Social & Rehabilitation Services (1997) 166 Vt.
596, 689 A.2d 459 (mem.).

When conducting hearings regarding the expungement of inves-
tigation records held by the department of social and rehabilitation
services, the human services board receives evidence and reviews
the department’s decision de novo. In re Bushey-Combs (1993) 160
Vt. 326, 628 A.2d 541.

Order by human services board to expunge report of sexual abuse
within registry of department of social and rehabilitation services
was not error where department failed to meet its burden to show
why record of abuse should not be expunged. In re Bushey-Combs
(1993) 160 Vt. 326, 628 A.2d 541.

5. Extent of expungement. The obvious purpose of subsection
(g)'s concluding phrase, “and the name of the person about whom
the report was made,” which was added by the Legislature in 1990,
was to prevent loss of the perpetrator’s name when the abused
child's name was expunged from the registry. In re Selivonik (1995)
164 Vt. 383, 670 A.2d 831.

Although petitioner argued that Legislature intended to allow
expungement of child perpetrators when they became adults, in the
context of a statute whose main purpose is the prevention of child
abuse, the more persuasive interpretation is that the names of
perpetrators were to be maintained regardless of age. In re
Selivonik (1995) 164 Vt. 383, 670 A.2d 831,

6. Standard of proof. A person included in the sexual abuse
registry has the right at any time to petition for expungement and
is entitled to a fair hearing conducted under the preponderance
standard; a higher standard at the investigatory stage is not
necessary to meet due process concerns because of the availability
of such a hearing at any time after inclusion in the registry. In re
Selivonik (1995) 164 Vt. 383, 670 A.2d 831.

7. Case files. A court’s order to the comimissioner of social and
rehabilitation services to disclose case files to the state’s attorney
was not an abuse of discretion insofar as the ruling applied to
criminal cases before the court at the time. State v. Ross (1997) 166
Vt. 630, 699 A.2d 47 (mem.).

8. Findings of fact. In a child-abuse-and-neglect registry case,
remand was required because the Human Services Board failed to
meet its obligation to issue written findings of fact. The Board's
mere recitation of the evidence did not suffice. In re M.G., 2010 VT
101, 189 Vt. 72, 13 A.3d 1084.

9, Particular cases. Inreversing a decision including a mother
in the child protection registry on the ground that there had been a
risk of harm to the child but that no purpose would be served by
placing the mother’s name in the registry, the Human Services
Board failed to follow the plain language of the statute. It had no
discretion to conflate the two distinct statutory procedures of
substantiation and expungement, and it erred in considering
whether the mother was likely to commit similar acts of negligence
in the future. In re R.H., 2010 VT 95, 189 Vt. 15, 14 A.3d 267.

Cited. Cited in In re R.B. (1989) 152 Vt. 415, 566 A.2d 1310, cert.
denied, Appleby v. Young, 493 U.S. 1086, 110 S. Ct. 1151, 107 L. Ed.
2d 1055 (1990); State v. Curtis (1991) 157 Vt. 275, 597 A.2d 770.
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§ 4916a. Challenging placement on the Regis-
try

(a) If an investigation conducted in accordance
with section 4915b of this title results in a determi-
nation that a report of child abuse or neglect should -
be substantiated, the Department shall notify the
person alleged to have abused or neglected a child of
the following:

(1) The nature of the substantiation decision,
and that the Department intends to enter the record
of the substantiation into the Registry.

(2) Who has access to Registry information and
under what circumstances.

(3) The implications of having one’s name
placed on the Registry as it applies to employment,
licensure, and registration.

(4) The right to request a review of the substan-
tiation determination by an administrative re-
viewer, the time in which the request for:review
shall be made, and the consequences of not seeking
a review.

(5) The right to receive a copy of the Commis-
sioner’s written findings made in accordance with
subdivision 4916(a)(2) of this title if applicable.

(b) Under this section, notice by the Department

_to a person alleged to have abused or neglected a

child shall be by first class mail sent to the person’s
last known address.

(c)1) A person alleged to have abused or ne-
glected a child may seek an administrative review of
the Department’s intention to place the person’s
name on the Registry by notifying the Department
within 14 days of the date the Department mailed
notice of the right to review in accordance with
subsections (a) and (b) of this section. The Commis-
sioner may grant an extension past the 1l4-day
period for good cause, not to exceed 28 days after the
Department has mailed notice of the right to review.

(2) The administrative review may be stayed
upon request of the person alleged to have commit-
ted abuse or neglect if there is a related case pending
in the Criminal or Family Division of the Superior
Court which arose out of the same incident of abuse
or neglect for which the person was substantiated.
During the period the review is stayed, the person’s
name shall be placed on the Registry. Upon resolu-
tion of the Superior Court criminal or family case,
the person may exercise his or her right to review
under this section.

(d) The Department shall hold an administrative
review conference within 35 days of receipt of the
request for review. At least 10 days prior to the
administrative review conference, the Department
shall provide to the person requesting review a copy
of the redacted investigation file, notice of time and
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place of the conference, and conference procedures,
including information that may be submitted and
mechanisms for providing testimony. The Depart-
ment shall also provide to the person those redacted
investigation files that relate to prior investigations
that the Department has relied upon to make its
substantiation determination in the case in which a
review has been requested.

{e) At the administrative review conference, the
person who requested the review shall be provided
with the opportunity to present documentary evi-
dence or other information that supports his or her
position and provides information to the reviewer in
making the most accurate decision regarding the
allegation. The Department shall have the burden of
proving that it has accurately and reliably concluded
that a reasonable person would believe that the
child has been abused or neglected by that person.
Upon the person’s request, the conference may be
held by teleconference.

(f) The Department shall establish an adminis-
trative case review unit within the Department and
contract for the services of administrative reviewers.
An administrative reviewer shall be a neutral and
independent arbiter who has no prior involvement
in the original investigation of the allegation.

(g) Within seven days of the conference, the ad-
ministrative reviewer shall: -

(1) reject the Department’s substantiation de-
termination;

(2) accept the Department’s substantiation; or

(3) place the substantiation determination on
hold and direct the Department to further investi-
gate the case based upon recommendations of the
reviewer.

(h) If the administrative reviewer accepts the
Department’s substantiation determination, a Reg-
istry record shall be made immediately. If the re-
viewer rejects the Department’s substantiation de-
termination, no Registry record shall be made.

(i) Within seven days of the decision to reject or
accept or to place the substantiation on hold in
accordance with subsection (g) of this section, the
administrative reviewer shall provide notice to the
person of his or her decision. If the administrative
reviewer accepts the Department’s substantiation,
the notice shall advise the person of the right to
appeal the administrative reviewer’s decision to the
human services board in accordance with section
4916b of this title.

() Persons whose names were placed on the Reg-
istry on or after January 1, 1992 but prior to
September 1, 2007 shall be entitled to an opportu-
nity to seek an administrative review to challenge
the substantiation.

(k) If no administrative review is requested, the
Department’s decision in the case shall be final, and
the person shall have no further right of review
under this section. The Commissioner may grant a
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waiver and permit such a review upon good cause
shown. Good cause may include an acgquittal’ op
dismissal of a criminal charge arising from the
incident of abuse or neglect.

() In exceptional circumstances, the Commig.
sioner, in his or her sole and nondelegable discre.
tion, may reconsider any decision made by a re.
viewer. A Commissioner’s decision that creates 3
Registry record may be appealed to the Human
Services Board in accordance with section 4916b of
this title.

Historical Citation.

Added 2007, No. 77, § 1, eff. Sept. 1, 2007; amended 2007, N,
168 (Adj. Sess.), § 9, eff. Sept. 1, 2008; 2009, No. 154 (Adj. Sess.),
§ 221.

HISTORY

Amendments— 2009 (Adj. Sess.). Subdivision (c)(2): Deleted
“eriminal or family court” preceding “case pending in” and inserted
“the criminal or family division of the superior” thereafter in the
first sentence and inserted “superior court” preceding “criminal”
and deleted “court” preceding “case” in the third sentence.

—2007 (Adj. Sess.). Subsection (a): Substituted “4915b” for
“4915” following “section”.

Subsection (c): Added the subdiv. (1) designation and added the
second sentence in that subdivision and subdiv. (2).

Subsection (d): Substituted “35” for “14” preceding “days” in the
first sentence and “ten” for “seven” preceding “days” in the second
sentence.

Subsection (h): Added the second sentence.

Subsection (j): Substituted “September” for “July” following
“prior to” and deleted “pursuant to this section” following “substan-
tiation”.

Subsection (k): Added the third sentence.

Subsection (I): Added,

ANNOTATIONS

Administrative review, 1’
Constitutionality, 2
Disclosure of documents, 3
Substantiation, 4

1. Administrative review. Human Services Board properly
held that it lacked jurisdiction over an appeal from a substantiation
of child abuse. The appeal, which was filed more than 10 months
after notice of the substantiation, was untimely under the statute
governing administrative review in such cases. In re Beer, 2010 VT
31, 187 Vt. 641, 996 A.2d 225 (mem.).

Deadlines listed in the statute dealing with challenging place-
ment on the child abuse registry are solely procedural and therefore
fall under a general exception to the statute that deals with an
amendment’s retroactive effects on substantive rights. Further-
more, the deadlines in the registry statute were not in fact being
applied retroactively, since petitioner had no appellate rights in the
case until the date the charge was substantiated at which point the
amendment adding the deadlines was already in effect. In re Beer,
2010 VT 31, 187 Vt. 641, 996 A.2d 225 (mem.),

2. Constitutionality. When petitioner failed to take the steps
necessary to secure a merits hearing on a substantiation of child
abuse, there was no due process violation, since petitioner was
plainly provided adequate notice of the agency’s decision and
informed of his right to appeal. There was no due process violation
when a board simply enforced its properly noticed filing deadlines,
as occurred here. In re Beer, 2010 VT 31, 187 Vt. 641, 996 A.2d 225
(mem.).

3. Disclosure of documents. Because petitioner failed to file a
timely appeal of a substantiation of child abuse, the Human
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Services Board properly found that it lacked jurisdiction to hold an
administrative review conference regarding the merits of the case;
thus, the Board was not required to disclose any documents to
petitioner. The statute governing challenging placement on the
child abuse registry required the disclosure of redacted documents
only when an administrative review conference was going to take
place. In re Beer, 2010 VT 31, 187 Vt. 641, 996 A.2d 225 (mem.).

4. Substantiation. Although the statutory scheme has
changed since 1993, the burden remains with the Department for
Children and Families (DCF) to justify its substantiation decision

" in the fair hearing before the Human Services Board. It remains

true, therefore, that DCF's substantiation determinations are sig-
nificantly different in nature from those of an adjudicative body. In
re R.H,, 2010 VT 95, 189 Vt. 15, 14 A.3d 267.

§ 4916b. Human Services Board hearing

(a) Within 30 days.of the date on which the
administrative reviewer mailed notice of placement
of a report on the Registry, the person who is the
subject of the substantiation may apply in writing to
the Human Services Board for relief. The Board
shall hold a fair hearing pursuant to 3 V.S.A.
§ 3091. When the department receives notice of the
appeal, it shall make note in the Registry record
that the substantiation has been appealed to the
Board.

(b)(1) The Board shall hold a hearing within 60
days of the receipt of the request for a hearing and
shall issue a decision within 30 days of the hearing.

(2) Priority shall be given to appeals in which
there are immediate employment consequences for
the person appealing the decision.

(3) Rule 804a of the Vermont Rules of Evidence
(VR.E.) shall apply to hearings held under this
subsection only as follows:

(A) V.R.E. 804a(a)(1) and (4) shall apply.

(B) V.R.E. 804a(a)(2) shall apply, except that
any deposition or testimony given under oath at
another proceeding shall be admissible evidence
in a hearing held under this subsection.

(C) V.R.E: 804a(a)(8) shall apply to hearings
under this subsection unless the hearing officer
determines, based on a preponderance of the evi-
dence, that requiring the child to testify will
present a substantial risk of trauma to the child.

(D) V.R.E. 804a(b) shall not apply.

(4) Convictions and adjudications which arose
out of the same incident of abuse or neglect for which
the person was substantiated, whether by verdict,
by judgment, or by a plea of any type, including a
plea resulting in a deferred sentence, shall be com-
petent evidence in a hearing held under this sub-
chapter.

(¢) A hearing may be stayed upon request of the
petitioner if there is a related case pending in the
Criminal or Family Division of the Superior Court
which arose out of the same incident of abuse or
neglect for which the person was substantiated.

(d) If no review by the Board is requested, the
Department’s decision in the case shall be final, and
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the person shall have no further right for review
under this section. The Board may grant a waiver
and permit such a review upon good cause shown.
Historical Citation.

Added 2007, No. 77, § 1, eff. Sept. 1, 2007; amended 2007, No.

168 (Adj. Sess.), § 10; 2009, No. 1, § 29; 2009, No. 154 (Adj. Sess.),
§ 222,

HISTORY

Amendments—2009 (Adj. Sess.). Subsection (c): Deleted
“criminal or family court” preceding “case pending in” and inserted
“the criminal or family division of the superior” thereafter.

—2009. Subdivisions (b)(3) and (4): Added.

—2007 (Adj. Sess.). Subsection (c): Inserted “criminal or family
court” following “related” and “which arose out of the same incident
of abuse or neglect for which the person was substantiated”
following “court”.

ANNOTATIONS

1. Hearing, Human Services Board’s statutory authority to
hold a fair hearing has not changed, and the Board remains
empowered to engage in de novo review. These powers would be
meaningless if the Board were limited to determining only whether
the Department for Children and Families (DCF) had sufficient
evidence to support its conclusions; where the legislature intended
that the Board’s review of DCF’s decisions be limited, moreover, it
has stated so explicitly. In re R.H., 2010 VT 95, 189 Vt. 15, 14 A.3d
267.

§ 4916¢. Petition for expungement from the
Registry

(a) A person whose name has been placed on the
Registry prior to July 1, 2009 and has been listed on
the Registry for at least three years may file a
written request with the Commissioner, seeking a
review for the purpose of expunging an individual
Registry record. A person whose name has been
placed on the Registry on or after July 1, 2009 and
has been listed on the Registry for at least seven
years may file a written request with the Commis-
sioner seeking a review for the purpose of expunging
an individual Registry record. The Commissioner
shall grant a review upon request.

(b) The person shall have the burden of proving
that a reasonable person would believe that he or
she no longer presents a risk to the safety or
well-being of children. Factors to be considered by
the Commissioner shall include:

(1) The nature of the substantiation that re-
sulted in the person’s name being placed on the
Registry.

(2) The number of substantiations, if more than
one.
(3) The amount of time that has elapsed since
the substantiation.

(4) The circumstances of the substantiation
that would indicate whether a similar incident
would be likely to occur.

(5) Any activities that would refiect upon the
person’s changed behavior or circumstances, such as
therapy, employment, or education.
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(6) References that attest to the person’s good
moral character. y
(c) At the review, the person who requested the

review shall be provided with the opportunity to

present any evidence or other information, including
witnesses, that supports his or her request for
expungement. Upon the person’s request, the review
may be held by teleconference.

(d) A person may seek a review under this section
no more than once every 36 months.

(e) Within 30 days of the date on which the
Commissioner mailed notice of the decision pursu-
ant to this section, a person may appeal the decision
to the Human Services Board. The person shall be
prohibited from challenging his or her substantia-
tion at such hearing, and the sole issue before the
board shall be whether the Commissioner abused
his or her discretion in denial of the petition for
expungement. The hearing shall be on the record
below, and determinations of credibility of witnesses
made by the Commissioner shall be given deference
by the Board.

(f) The Department shall take steps to provide
reasonable notice to persons on the Registry of their
right to seek an expungement under this section.
Actual notice is not required. Reasonable steps may
include activities such as the production of an infor-
mative fact sheet about the expungement process,
posting of such information on the Department
website, and other approaches typically taken by the
Department to inform the public about the Depart-
ment’s activities and policies. The Department shall
send notice of the expungement process to any
person listed on the Registry for whom a Registry
check has been requested.

Historical Citation.
Added 2007, No. 77, § 1, eff. June 7, 2007; amended 2007, No.
168 (Adj. Sess.), § 11.

HISTORY

Amendments— 2007 (Adj. Sess.). Subsection (a): Inserted “has
been placed on the registry prior to July 1, 2009 and” following
“name”; substituted “three” for “seven” preceding “years” and added
the present second sentence. :

ANNOTATIONS

1, Particular cases. In reversing a decision including a mother
in the child protection registry on the ground that there had been a
risk of harm to the child but that no purpose would be served by
placing the mother’s name in the registry, the Human Services
Board failed to follow the plain language of the statute. It had no
discretion’ to conflate the two distinct statutory procedures of
substantiation and expunpement, and it erred in considering
whether the mother was likely to commit similar aets of negligence
in the future. In re R.H., 2010 VT 95, 189 Vi. 15, 14 A.3d 267.

§ 4916d. Automatic expungement of Registry
records

Registry entries concerning a person who was
substantiated for behavior occurring before the per-
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son reached 10 years of age shall be expunged whep
the person reaches the age of 18, provided that the
person has had no additional substantiated Registry
entries. A person substantiated for behavior occur-

_ring before the person reached 18 years of age and

whose name has been listed on the Registry for at,
least three years may file a written request with the
Commissioner seeking a review for the purpose of
expunging an individual Registry record in accor-
dance with section 4916¢ of this title.

Historical Citation.
Added 2007, No. 77, § 1, eff. June 7, 2007; amended 2007, No.
168 (Adj. Sess.), § 12.

HISTORY

Amendments—2007 (Adj. Sess.). Added the present second
sentence.

§ 4916e. Notice to minors

If the person alleged to have abused or neglected a
child is a minor, any notice required pursuant to this
subchapter shall be sent:

(1) to the minor’s parents or guardian; or

(2) if the child is in the custody of the Commis-
sioner, to the social worker assigned to the child by
the Department and the child’s counsel of record.

Historical Citation.
Added 2007, No. 77, § 1, eff. June 7, 2007.

§ 4917. Multidisciplinary teams; empaneling

(a) The Commissioner or his or her designee may
empanel a multidisciplinary team or a special inves-
tigative multitask force team or both wherever in
the state there may be a probable case of child abuse
or neglect which warrants the coordinated use .of
several professional services. These teams shall par-
ticipate and cooperate with the local special investi-
gation unit in compliance with 13 V.S.A. § 5415.

(b) The Commissioner or his or her designee, in
conjunction with professionals and community
agencies, shall appoint members to the multidisci-
plinary teams which may include persons who are
trained and engaged in work relating to child abuse
or neglect such as medicine, mental health, social
work, nursing, child care, education, law, or law
enforcement. The teams shall include a representa-
tive of the Department of Corrections. Additional
persons may be appointed when the services of those
persons are appropriate to any particular case.

(¢) The empaneling of a multidisciplinary or spe-
cial investigative multi-task force team shall be
authorized in writing and shall specifically list the
members of the team. This list may be amended
from time to time as needed as determined by the
Commissioner or his or her designee.

Historical Citation. )
Added 1981, No. 207 (Adj. Sess.), § 1, eff. April 25, 1982;
amended 2007, No. 168 (Adj. Sess.), § 13; 2007, No. 172 (Adj.

384

gy




*

len

e

snd

118

is-

by

e

ay
18-

ii = .)
s o .
of
ti-

in

C1-

i T

e AR

.

S

T RN i ol SR e S iyl

LA YR T R

Ch. 49

Sess.), § 21; 2007, No. 174 (Adj. Sess.), § 17; 2009, No. 1, § 18, eff.
March 4, 2009.

HISTORY

Amendments—2009, Subsection (a): Added the second sen-
tence.

Subsection (b): Added the second sentence.

—2007 (Adj. Sess.). Subsection (a): Act No. 168 deleted “of social
and rehabilitation services” following “commissioner” and inserted
“or a special investigative multi-task force team or both” following
“multidisciplinary team”.

Subsection (a): Act No. 174 deleted “of social and rehabilitation
services” following “commissioner”,

Subsection (b): Act No. 168 deleted “of social and rehabilitation
services' followmg ‘commissioner” and substituted “child” for “day”

‘preceding “care”.

Subsection (b): Act No, 172 substituted “for children and families”

‘for “of social and rehabilitation services” following “department”.

Subsection (b): Act No. 174 deleted “of social and rehabilitation
services” following “department”,

Subsection (c): Act No. 174 inserted “or special investigative
multi-task force” following “multidisciplinary”.

Prior law. 33 VS.A. § 687.

§ 4918. Multidisciplinary teams; functions;
guidelines

(a) Multidisciplinary teams shall assist local dis-
trict offices of the Department in identifying and
treating child abuse or neglect cases. With respect to
any case referred to it, the team may assist the
district office by providing:

(1) case diagnosis or identification;

(2) a comprehensive treatment plan; and

(3) coordination of services pursuant to the
treatment plan.

(b) Multidisciplinary teams may also provide
public informational and educational services to the
community about identification, treatment, and pre-
vention of child abuse and neglect. It shall also
foster communication and cooperation among pro-
fessionals and organizations in its community, and
provide such recommendations or changes in service
dehvery as it deems necessary.

Historical Citation.
Added 1981, No. 207 (Adj. Sess.), § 1, eff. April 25, 1982;
amended 2007, No. 168 (Adj. Sess.), § 14.

HISTORY

. Amendments—2007 (Adj. Sess.). Subsection (a): Deleted “of
social and rehabilitation services” following “department” and sub-
stituted “or” for “and” preceding “neglect” and “may” for “shall”
preceding “assist”.

Prior law. 33 VS.A. § 688.

§ 4919. Disclosure of Registry records

(a) The Commissioner may disclose a Registry
record only as follows:
(1) To the state’s attorney or the Attorney Gen-
eral.
(2) To the owner or operator of a facility regu-
lated by the Department for the purpose of inform-
ing the owner or operator that employment of a

CHILD WELFARE SERVICES
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specific individual may result in loss of license,
registration, certification, or authorization as set
forth in section 309 of this title.

(3) To an employer if such information is used
to determine whether to hire or retain a specific
individual providing care, custody, treatment, trans-
portation, or supervision of children or vulnerable
adults. The employer may submit a request concern-
ing a current employee, volunteer, grantee, or con-
tractor or an individual to whom the employer has
given a conditional offer of a contract, volunteer
position, or employment. The request shall be ac-
companied by a release signed by the current or
prospective employee, volunteer, grantee, or con-
tractor. If that individual has a record of a substan-
tiated report, the Commissioner shall provide the
Registry record to the employer. The employer shall
not disclose the information contained in the Regis-
try report.

(4) To the Commissioners of Disabilities, Aging,
and Independent Living, and of Mental Health, or
their designees, for purposes related to the licensing
or registration of facilities regulated by those de-
partments.

(5) To the Commissioners of Health, of Disabili-
ties, Aging, and Independent Living, and of Mental
Health, or their designees, for purposes related to
oversight and monitoring of persons who are served

_ by or compensated with funds provided by those

Departments, including persons to whom a condi-
tional offer of employment has been made.

(6) Upon request or when relevant to other
states’ adult protective services offices.

(7) Upon request or when relevant to other
states’ child protection agencies.

(8) To the person substantiated for child abuse
and neglect who is the subject of the record. ;

(9) To the Commissioner of Corrections in ac-
cordance with the provisions of. 28 V.SA.
§ 204a(b)(3).

(10) To the Board of Medical Practice for the
purpose of evaluating an applicant, licensee, or
holder of certification pursuant to 26 V.S.A. § 1353.

(b) An employer providing transportation ser-
vices to children or vulnerable adults may disclose
Registry records obtained pursuant to subdivision
(a)(3) of this section to the Agency of Human Ser-
vices or its designee for the sole purpose of auditing
the recards to ensure compliance with this subchap-
ter. An employer shall provide such records at the
request of the Agency or its designee. Only Registry
records regarding individuals who provide direct
transportation services or otherwise have direct
contact with children or vulnerable adults may be
disclosed.

(c) Volunteers shall be considered employees for
purposes of this section.

(d) Disclosure of Registry records or information
or other records used or obtained in the course of

385




t
i
|
E
.!

e S——

T.33 § 4920

providing services to prevent child abuse or neglect
or to treat abused or neglected children and their
families by one member of a multidisciplinary team
to another member of that team shall not subject
either member of the multidisciplinary team, indi-
vidually, or the team as a whole, to any civil or
criminal liability notwithstanding any other provi-
sion of law.

(e) “Employer,” as used in this section, means a
person or organization who employs or contracts
with one or more individuals to care for or provide
transportation services to children or vulnerable
adults, on either a paid or volunteer basis.

(f) In no event shall Registry records be made
available for employment purposes other than as set
forth in this subsection, or for credit purposes. Any
person who violates this subsection shall be fined
not more than $500.00.

(g) Nothing in this subsection shall limit the
Department’s right to use and disclose information
from its records as provided in section 4921 of this
chapter.

Historical Citation.

Added 1981, No. 207 (Adj. Sess)), § 1, eff. April 25, 1982;
amended 1983, No. 169 (Adj. Sess.), § 2; 1991, No. 159 (Adj. Sess.),
§ 4; 1993, No. 100, § 7; 2001, No. 135 (Adj. Sess.), § 16, eff. June
13, 2002: 2003, No. 66, § 136b; 2005, No. 174 (Adj. Sess.), § 121;
2007, No. 77, § 1, eff. June 7, 2007; 2007, No. 168 (Adj. Sess.), § 15;
2009, No. 1, § 37; 2011, No. 61, § 7, eff. June 2, 2011,

HISTORY

Amendments— 2011, Subdivision (a)(10): Added.

—2009, Subdivision (a)(9): Added.

—2007 (Adj. Sess.). Catchline: Substituted “registry records” for
“information”.

Subsection (a): Deleted “or the commissioner’s designee” follow-
ing “commissioner”; substituted “record” for “information” following
“registry” and deleted “set forth in section 4916 of this title or as”
preceding “follows”.

Subdivision (a)(2): Deleted “or” preceding “registration” and in-
serted “certification, or authorization” following “registration”.

Subdivision (a)(3): Added the present fifth sentence.

Subdivisions (a)(4), (a)(5): Substituted “commissioners” for “com-
missioner”; inserted “and of mental health” following “independent
living,”; substituted “their designees” for “the commissioner’s des-
ignee” and “those departments” for “the department of disabilities,
aging, and independent living”.

Subdivision (a)(8): Added.

Subsections (f), (g): Added.

—2007. Amended generally.

—2005 (Adj. Sess.). Subdivision (b)(4): Inserted “disabilities”
preceding “aging” in two places and substituted “independent
living” for “disabilities” in two places.

Subdivision (b)(5): Deleted “developmental and mental” preced-
ing “health” in two places; substituted “or of disabilities, aging, and
independent living” for “services”, “departments of” for “depart-
ment” and “and of disabilities, aging, and independent living” for
“services”,

—20083. Rewrote the section.

—2001 (Adj. Sess.). Added “or abuse, neglect, or exploitation of
a vulnerable adult” in subsection (a) and added subsections (d) and
(e).

—1993. Subsection (c): Added.

—1991 (Adj. Sess.). Designated the existing provisions of the
section as subsec. (b) and added subsec. (a).

—1988 (Adj. Sess.). Substituted “or” for “and” preceding “to
treat”.
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Prior law. 33 VS.A. § 689.

§ 4920. Repealed. 2007, No. 168 (Adj. Sess.),
§ 16.

HISTORY

Former § 4920, relating to prohibition of retaliatory action by
employer, was derived from 1991, No. 159 (Adj. Sess.), § 5.

§ 4921. Department’s records of abuse and
neglect

(a) The Commissioner shall maintain all records
of all investigations, assessments, reviews, and re.
sponses initiated under this subchapter. The De-
partment may use and disclose information from
such records in the usual course of its business,
including to assess future risk to children, to provide
appropriate services to the child or members of the
child’s family, or for other legal purposes.

(b) The Commissioner shall promptly inform the
parents, if known, or guardian of the child that a
report has been accepted as a valid allegation pur-
suant to subsection 4915(b) of this title and the
Department’s response to the report. The Depart-
ment shall inform the parent or guardian of his or
her ability to request records pursuant to subsection
(c) of this section. This section shall not apply if the
parent or guardian is the subject of the investiga-
tion.

(c) Upon request, the redacted investigation file
shall be disclosed to: :

(1) the child’s parents, foster parent, or guard-
ian, absent good cause shown by the Department,
provided that the child’s parent, foster parent, or
guardian is not the subject of the investigation; and

(2) the person alleged to have abused or ne-
glected the child, as provided for in subsection
4916a(d) of this title.

(d) Upon request, Department records created
under this subchapter shall be disclosed to:

(1) the court, parties to the juvenile proceeding,
and the child’s guardian ad litem if there is a
pending juvenile proceeding or if the child is in the
custody of the Commissioner;

(2) the Commissioner or person designated by
the Commissioner to receive such records;

(3) persons assigned by the Commissioner to
conduct investigations;

~ (4) law enforcement officers engaged in a joint
investigation with the Department, an assistant
attorney general, or a state’s attorney;

(5) other State agencies conducting related in-
quiries or proceedings; and

(6) a Probate Division of the Superior Court
involved in guardianship proceedings. The Probate
Division of the Superior Court shall provide a copy of
the record to the respondent, the respondent’s attor-
ney, the petitioner, the guardian upon appointment,
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and any other individual, including the proposed

guardian, determined by the Court to have a strong -

interest in the welfare of the respondent.

(e)(1) Upon request, relevant Department records.

created under this subchapter may be disclosed to:
(A) service providers working with a person
or child who is the subject of the report; and
(B) other governmental entities for purposes
of child protection.
(2) Determinations of relevancy shall be made
by the Department.

Historical Citation.
Added 2007, No. 168 (Adj. Sess.), '§ 17; amended 2009, No. 154
(Adj. Sess.), § 2384, eff. Feb. 1, 2011.

HISTORY

Amendments—2009 (Adj. Sess.). Subdivision (d}6): Substi-
tuted “a probate division of the superior court” for “probate courts”.

§ 4922. Rulemaking

(a) The Commissioner shall develop rules to
implement this subchapter. These shall include:

(1) rules setting forth criteria for determining
whether to conduct an assessment or an investiga-
tion;

(2) rules setting out procedures for assessment
and service delivery;

(3) rules outlining procedures for investiga-
tions;

(4) rules for conducting the administrative re-
view conference;

(5) rules regarding access to and maintenance
of Department records of investigations, assess-
ments, reviews, and responses; and

(6) rules regarding the tiered Registry as re-
quired by section 4916 of this title.

(b) The rules shall strike an appropriate balance
between protecting children and respecting the
rights of a parent or guardian, including a parent or
guardian with disabilities, and shall recognize that
persons with a disability can be successful parents.
The rules shall include the possible use of adaptive
equipment and supports.

(e) These rules shall be adopted no later than July
1, 2009.

Historical Citation. = -
Added 2007, No. 168 (Adj. Sess.), § 18.

§ 4923. Reporting

The Commissioner shall publish an annual report
regarding reports of child abuse and neglect no later
than June 30, for the previous year. The report shall
include:

(1) The number of reports accepted as valid
allegations of child abuse or neglect.

(2) The number of reports that resulted in an
investigative response; particularly:

T.33 § 4923

(A) the number of investigations which re-
sulted in a substantiation;

(B) the types of maltreatment substantiated;

(C) the relationship of the perpetrator to the
victim, by category; and

(D) the gender and age group of the substan-

~ tiated victims.

(3) The number of reports that resulted in an
assessment response; particularly:

(A) the general types of maltreatment al-
leged in cases which received an assessment re-
sponse; and

(B) the number of assessments that resulted
in the recommendation of services.

(4) Trend information over a five-year period.
Beginning with the adoption of the assessment re-
sponse and continuing over the next five years, the
report shall explain the impact of the assessment
response on statistical reporting.

Historical Citation.
Added 2007, No. 168 (Adj. Sess.), § '19.

PART 4
JUVENILE PROCEEDINGS

CHAPTER 51
GENERAL PROVISIONS

SECTION

5101. Purposes.

5102. Definitions and prowsmns of general appli-
cation.

5103. Jurisdiction.

5104. Retention of jurisdiction over youthful of--

fenders.

5105. Venue and change of venue.

5106. Powers and duties of Commissioner.

5107. Contempt power. 2

5108. Authority to issue warrants.

5109. Subpoena.

5110. Conduct of hearings.

5111. Noncustodial parents.

5112. Attorney and guardian ad litem for child.

5113. Modification or vacation of orders.

5114. Best interests of the child.

5115. Protective order,

5116. Costs and expenses for care of child.

5117. Records of juvenile judicial proceedings.

5118, Limited exception to confidentiality of re-
cords of juveniles maintained by the Family
Division of the Superior Court.

5119. Sealing of records.

5120. Indian Child Welfare Act.

5121. Case planning process.

5122. Misconduct during court proceedings.
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SECTION
5123. Transportation of a child.

HISTORY

Effective date; applicability. 2007, No. 185 (Adj. Sess.), § 14
provides: “This ‘act [which enacted this chapter] shall take effect
January 1, 2009 and shall apply to any petition filed after the
effective date or any permanency review hearing held after the
effective date.”

§ 5101. Purposes

(a) The juvenile judicial proceedings chapters
shall be construed in accordance with the following
purposes: ’

(1) To provide for the care, protection, educa-
tion, and healthy mental, physical, and social devel-
opment of children coming within the provisions of
the juvenile judicial proceedings chapters.

(2) To remove from children committing delin-
quent acts the taint of criminality and the conse-
quences of criminal behavior and to provide super-
vision, care, and rehabilitation which assure:

(A) balanced attention to the protection of
the community;

(B) accountability to victims and the commu-
nity for offenses; and

(C) the development of competencies to en-
able children to become responsible and produc-
tive members of the community.

(8) To preserve the family and to separate a
child from his or her parents only when necessary to
protect the child from serious harm or in the inter-
ests of public safety.

(4) To assure that safety and timely perma-
nency for children are the paramount concerns in
the administration and conduct of proceedings un-
der the juvenile judicial proceedings chapters.

(5) To achieve the foregoing purposes, when-
ever possible, in a family environment, recognizing
the importance of positive parent-child relationships
to the well-being and development of children.

(6) To provide judicial proceedings through

which the provisions of the juvenile judicial proceed-

ings chapters are executed and enforced and in
which the parties are assured a fair hearing, and
that their constitutional and other legal rights are
recognized and enforced.

(b) The provisions of the juvenile Jud1c1al proceed-
ings chapters shall be construed as superseding the
provisions of the criminal law of this State to the
extent the same are inconsistent with this chapter.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

ANNOTATIONS

1. Prosecution of adults for crimes committed when juve-
nile. Legislative policy expressly seeks fo rehabilitate juvenile
offenders while removing the taint of criminality and the conse-
quences of criminal behavior. That policy necessarily takes into
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account that a child who commits an offense between the ages of tep,
and fourteen is still a child and that his or her culpability must he
viewed in light of his or her age; thus, the policy is not furthered by
automatically subjecting to criminal prosecution adult defendantg
who committed delinguent acts when they were children under the
age of fourteen. In re D.K., 2012 VT 23, 191 Vt. 328, 47 A.3d 347,

ANNOTATIONS FROM FORMER § 5501

Compelling parental rights, 4
Compelling state interest, 3
Constitutional requirements, 1
Rehabilitation, 7

Separation of child from parents, 5
Termination of parental rights, 6
Welfare of child, 2

1. Constitutional requirements. The freedom of children and
parents to relate to one another in the context of the family, free of
governmental interference, is a basic liberty long established in
constitutional law, thus in order to insure that this fundamenta]
liberty will not be unduly tampered with the legislature has
expressly provide that a child be separated from its parents only
when necessary for his welfare or in the interests of public safety, In
re N.H. (1977) 185 Vt. 230, 373 A.2d 851.

2. Welfare of child. When a juvenile defendant charged with
the second-degree murder of a man who came to his home to have
sex with his mentally ill mother sought transfer of his case to
juvenile court, his case had to be considered in the context of
defendant’s increasing frustration at his inability to control the
escalating events at home—events of the most humiliating and
degrading nature for a child. That these events might have com-
bined to overwhelm his youthful judgment was to inform the
district court’s discretion in light of the special status accorded
juvenile cases by the legislature. Chase v. State, 2008 VT 107, 184
Vt. 430, 966 A.2d 139.

Ability of the public to follow a case through the judicial system
was not a proper consideration in denying defendant’s motion to
transfer his case to juvenile court, and was not entitled to indepen-
dent weight as a matter of law. A primary purpose of the juvenile
court system is to protect juveniles from the taint of criminality
that inevitably results from the publicity and permanence of
convictions in the district court; the other provisions of the chapter
regarding judicial proceedings in juvenile cases, including the
discretionary transfer provisions, are to be construed to give effect
to the purposes announced for the chapter. State v. Dixon, 2008 VT
112, 185 Vt. 92, 967 A.2d 1114.

Primary concern of court construing this section must be with the
welfare of the child. In re R.B. (1989) 152 Vt. 415, 566 A.2d 1310,
cert. denied, Appleby v. Young, 493 U.S. 1086, 110 S. Ct. 1151, 107
L. Ed. 2d 1055 (1990).

Laws adopted by state for protection, care, custody and support of
children are designed to establish protective procedures, primarily
concerned with welfare of the child. In re N.H. (1977) 135 Vt. 230,
373 A.2d 851.

Juvenile proceedings in Vermont are protective proceedings en-
tirely concerned with the welfare of the child, and are not punitive;
the inquiry relates to proper custody for the child, not his guilt or
innocence as a criminal offender. In re Rich (1965) 125 Vt. 373, 216
A.2d 266.

3. Compelling state interest. The purpose sought to be
effected by this chapter, as stated in this section, provide the
compelling state interest required before the state may involve
itself with the problem of child neglect. In re Neglected Child (1972)
130 Vt. 525, 296 A.2d 250.

.4, Compelling parental rights. Juvenile court is not free to
weigh and compare the merits of various possible solutions free of
any regard for compelling parental rights. In re N.H. (1977) 135 Vt.
230, 373 A.2d 851; In re H.A. (1987) 148 Vt. 106, 528 A.2d 756.
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5. Separation of child from parents. Provision of this section
that a child be separated from its parents only when necessary for
his welfare or in the interests of public safety does not allow for
intervention simply because a,child might be better off somewhere
else. In re N.H. (1977) 135 Vt. 230, 373 A.2d 851.

Where child who had been abused by mother was in need of care
or supervision, and father, despite existence of questions concern-
ing his ability to assume active, responsible parental role, stood
willing and able, with support of his parents, to provide child with
a family environment, disposition order transferring custody to the
department would be vacated in absence of any convincing proof
that father was an unfit parent, demonstrably incapable of provid-
ing appropriate home for child. In re N.H.- (1977) 135 Vt. 230, 373
A.2d 851.

6. Termination of parental rights. Parental rights cannot be
terminated simply because a child may be better off in another
home. In re E.B.-(1992) 158 Vt. 8, 603 A.2d 373.

There is a legislative policy of permitting adoption without
parental consent only when the best interests of the child cannot be
achieved by temporary removal and placement outside the home,
and that total termination of parental rights will not be ordered in
the first instance if there is a reasonable possibility that the
situation can be remedied and the family reunited within a reason-
able time. In re D.R. (1978) 136 Vt. 478, 392 A.2d 951.

Though juvenile court has the power to sever all parental rights
upon a finding that a minor is in need of care or supervision, such
power should be used with extreme care and only as a last resort in
earrying out the legislative purpose of providing for the care,
protection and wholesome development of children, and this pur-
pose is to be achieved, when possible, in a family environment, with
separation of child and parents only when necessary for the child’s
welfare or in the interests of public safety. In re D.R. (1978) 136 Vt.
478, 392 A.2d 951.

Order completely severing all parental rights and allowing adop-
tion of six-year-old girl would be vacated where it was entered after
initia] finding of inability of parents to properly care for the child
without leaving open the possibility in the future that the sitnation
could be remedied and the family reunited. In re D.R. (1978) 136 Vt.
478, 392 A.2d 951.

7. Rehabilitation. State owed plaintiffs no duty of care based
on failure to control actions of juvenile who was in State custody but
who had been temporarily placed with his mother during weekend
of assault, since imposing negligence against State would erode
public policy of rehabilitation of juveniles through reunification
with their families and the public. Sorge v. State (2000) 171 Vt. 171,
762 A.2d 816,

Cited. Cited in In re G.F. (1982) 142 Vt. 273, 455 A.2d 805; In re
Y.B. (1983) 143 Vt. 344, 466 A.2d 1167; In re T.S. (1984) 144 Vt. 592,
481 A.2d 21; In re T.L.S. (1984) 144 Vt. 536, 481 A.2d 1037; In re
L.S. (1986) 147 Vi, 36, 509 A.2d 1017; In re B.J C. (1988) 149 Vt.
196, 540 A.2d 1047; In re L.T. (1988) 149 Vt. 473, 545 A.2d 522; In
re C.L. (1989) 151 Vt. 480, 563 A.2d 241; In re J.H. (1991) 156 Vit.
66, 587 A.2d 1009; In re PM. (1991) 166 Vt. 303, 592 A.2d 862; In
re Selivonik (1995) 164 Vt. 383, 670 A.2d 831; In re J.M., 2005 VT
62, 178 Vt. 591, 878 A.2d 293 (mem.); In re J.F., 2006 VT 45, 180 Vt.
583, 904 A.2d 1209 (mem.).

LAW REVIEW COMMENTARIES

For note, “Interstate Testimony By Child Protective Agency
Workers in the Child Custody Context,” see 21 Vt. L. Rev. 633
(1996).

§ 5102. Definitions and provisions of general
application

As used in the juvenile judicial proceedings chap-
ters, unless the context otherwise requires:

(1) “Care provider” means a person other than

a parent, guardian, or custodian who is providing

T.33 § 5102

the child with routine daily care but to whom
custody rights have not been transferred by a court.
(2) “Child” means any of the following:

(A) An individual who is under the age of 18
and is a child in need of care or supervision as
defined in subdivision (3}A), (B), or (D) of this
section (abandoned, abused, without proper pa-
rental care, or truant).

(B)(4) An individual who is under the age of

18, is a child in need of care or supervision as
defined in subdivision (3)(C) of this section (be-
yond parental control), and was under the age of
16 at the time the petition was filed; or

(ii) an individual who is between the ages
of 16 to 17.5, is a child in need of care or
supervision as defined in subdivision (3)(C) of
this section (beyond parental control), and who
is at high risk of serious harm to himself or
herself or others due to problems such as sub-
stance abuse, prostitution, or homelessness.

(C) An individual who has been alleged to
have committed or has committed an act of delin-
quency after becoming 10 years of age and prior to
becoming 18 years of age; provided, however:

(i) that an individual who is alleged to have
committed an act specified in subsection 5204(a)
of this title after attaining the age of 10 but not
the age of 14 may be treated as an adult as
provided therein; ‘

(ii) that an individual who is alleged to
have committed an act specified in subsection
5204(a) of this title after attaining the age of 14
but not the age of 16 shall be subject to criminal
proceedings as in cases commenced against
adults, unless transferred to the court in accor-
dance with the juvenile judicial proceedings
chapters; :

(iii) that an individual who is alleged to
have committed an act before attaining the age
of 10 which would be murder as defined in 13
V.S.A. § 2301 if committed by an adult may be
subject to delinquency proceedings; and

(iv) that an individual may be considered a
child for the period of time the court retains
jurisdiction under section 5104 of this title.

(3) “Child in need of care or supervision
(CHINS)Y” means a child who:

(A) has been abandoned or abused by the
child’s parent, guardian, or custodian. A person is
considered to have abandoned a child if the person
is: unwilling to have physical custody of the child;

" unable, unwilling, or has failed to make appropri-
ate arrangements for the child’s care; unable to
have physical custody of the child and has not
arranged or cannot arrange for the safe and ap-
propriate care of the child; or has left the child
with a care provider and the care provider is
unwilling or unable to provide care or support for
the child, the whereabouts of the person are
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unknown, and reasonable efforts to locate the
person have been unsuccessful.

(B) is without proper parental care or subsis-
tence, education, medical, or other care necessary
for his or her well-being;

(C) is without or beyond the control of his or
her parent, guardian, or custodian; or

(D) is habitually and without justification
truant from compulsory school attendance.

(4) “Commissioner” means the Commissioner
for Children and Families or the Commissioner’s
designee.

(5) “Conditional custody order” means an order
issued by the court in a juvenile proceeding confer-
ring legal custody of a child to a parent, guardian,
relative, or a person with a significant relationship
with the child subject to such conditions and limita-
tions as the court may deem necessary to provide for
the safety and welfare of the child. Any conditions
and limitations shall apply only to the individual to
whom custody is granted.

(6) “Court” means the Family Division of the
Superior Court.

(7) “Custodial parent” means a parent who, at
the time of the commencement of the juvenile pro-
ceeding, has the right and responsibility to provide
the routine daily care and control of the child. The
rights of the custodial parent may be held solely or
shared and may be subject to the court-ordered right
of the other parent to have contact with the child.

(8) “Custodian” means a person other than a
parent or legal guardian to whom legal custody of
the child has been given by order of a Vermont
Superior Court or a similar court in another juris-
diction.

(9) “Delinquent act” means an act designated a
crime under the laws of this State, or of another
state if the act occurred in another state, or under
federal law. A delinquent act shall include 7 V.S.A.
§§ 656 and 657; however, it shall not include:

(A) Snowmobile offenses in subchapter 1 and
motorboat offenses in 23 V.S.A. chapter 29, sub-
chapter 2, except for violations of sections 3207a,
3207b, 3207¢c, 3207d, and 3323.

(B) Motor vehicle offenses committed by an
individual who is at least 16 years of age, except
for violations of 23 V.S.A. chapter 13, subchapter
13 and of 23 V.S.A. § 1091,

(10) “Delinquent child” means a child who has
been adjudicated to have committed a delinquent
act.

(11) “Department” means the Department for
Children and Families.

(12) “Guardian” means a person who, at the
time of the commencement of the juvenile judicial
proceeding, has legally established rights to a child
pursuant to an order of a Vermont court or a court in
another jurisdiction.
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(13) “Judge” means a judge of the Family Divi.
sion of the Superior Court.

(14) “Juvenile judicial proceedings chapters”
means this chapter and chapters 52 and 53 of this
title.

(15) “Juvenile proceeding” means a proceeding
in the Family Division of the Superior Court under
the authority of the juvenile judicial proceedingg
chapters.

(16)(A) “Legal custody” means the legal statug
created by order of the court under the authority
of the juvenile judicial proceedings chapters which
invests in a party to a juvenile proceeding or
another person the following rights and responsi-
bilities:

(i) The right to routine daily care and con-
trol of the child and to determine where and
with whom the child shall live.

(ii) The authority to consent to major medi-
cal, psychiatric, and surgical treatment for a
child.

(iii) The responsibility to protect and su-
pervise a child and to provide the child with
food, shelter, education, and ordinary medical
care. .

(iv) The authority to make decisions which
concern the child and are of substantial legal
significance, including the authority to consent
to civil marriage and enlistment in the Armed

Forces of the United States, and the authority to

represent the child in legal actions.

(B) Iflegal custody is transferred to a person
other than a parent, the rights, duties, and re-
sponsibilities so transferred are subject to the
residual parental rights of the parents.

(17) “Listed crime” means the same as defined
in 13 V.S.A. § 5301. :

(18) “Noncustodial parent” means a parent who
is not a custodial parent at the time of the com-
mencement of the juvenile proceeding.

(19) “Officer” means a law enforcement officer,
including a State Police officer, sheriff, deputy sher-
iff, municipal police officer, or constable who has
been certified by the Criminal Justice Training
Council pursuant to 20 V.S.A. § 2358.

(20) “Parent” means a child’s biological or adop--

tive parent, including custodial parents, noncusto-
dial parents, parents with legal or physical respon-
sibilities or both and parents whose rights have
never been adjudicated.

(21) “Parent-child contact” means the right of a
parent to have visitation with the child by court
order.

(22) “Party” includes the following persons:

(A) The child with respect to whom the pro-
ceedings are brought.

(B) The custodial parent, the guardian, or the
custodian of the child in all instances except a
hearing on the merits of a delinquency petition.
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(C) The noncustodial parent for the purposes
of custody, visitation, and such other issues which
the court may determine are proper and necessary
to the proceedings, provided that the noncustodial
parent has entered an appearance.

(D) The state’s attorney.

(E) The Commissioner.

(F) Such other persons as appear to the court
to be proper and necessary to the proceedings.

(23) “Probation” means the legal status created
by order of the Family Division of the Superior Court
in proceedings involving a violation of law whereby a
delinquent child is subject to supervision by the
Department under conditions specified in the court’s

.juvenile probation certificate and subject to return

to and change of legal status by the Family Division
of the Superior Court for violation of conditions of
probation at any time during the period of probation.

(24) “Protective supervision” means the author-
ity granted by the court to the Department in a

juvenile proceeding to take reasonable steps to
monitor compliance with the Court’s conditional
custody order, including unannounced visits to the
home in which the child currently resides.

(25) “Reasonable efforts” means the exercise of
due diligence by the department to use appropriate
and available services to prevent unnecessary re-
moval of the child from the home or to finalize a
permanency plan. When making the reasonable
efforts determination, the court may find that no
services were appropriate or reasonable considering
the circumstances. If the Court makes written find-
ings that aggravated circumstances are present, the
Court may make, but shall not be required to make,
written findings as to whether reasonable efforts
were made to prevent removal of the child from the
home. Aggravated circumstances may exist if:

(A) a court of competent jurisdiction has de-
termined that the parent has subjected a child to
abandonment, torture, chronic abuse, or sexual
abuse;

(B) a court of competent jurisdiction has de-
termined that the parent has been convicted of
murder or manslaughter of a child,;

(C) a court of competent jurisdiction has de-
termined that the parent has been convicted of a
felony crime that results in serious bodily injury to
the child or another child of the parent; or

(D) the parental rights of the parent with
respect to a sibling have been involuntarily termi-
nated.

(26) “Residual parental rights and responsibili-
ties” means those rights and responsibilities remain-
ing with the parent after the transfer of legal cus-
tody of the child, including the right to reasonable
contact with the child, the responsibility for support,
and the right to consent to adoption.

(27) “Shelter” means a shelter designated by
the Commissioner where a child taken into custody
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pursuant to subdivision 5301(3) of this title may be
held for a period not to exceed seven days.

(28) “Youth” shall mean a person who is the
subject of a motion for youthful offender status or
who has been granted youthful offender status.

Historical Citation.

Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009; amended
2009, No. 8, § 12a, eff. Sept. 1, 2009; 2009; No. 154 (Adj. Sess.),
§§ 223, 238. ’

HISTORY

Amendments—2009 (Adj. Sess.). Substituted “superior” for
“family or probate” in subdiv. (8), “Vermont court or a court” for
“Vermont probate court or a similar court” in subdiv. (12), and “the
family division of the superior court” for “family court” in subdivs.
(6), (13), (15) and (23). d

2009 statutory revision. 2009, No. 3,§ 12a provides: “The staff
of the legislative council, in its statutory, revision capacity, is
authorized and directed to make such amendments to the Vermont
Statutes Annotated as are necessary to effect the purpose of this
act, including, where applicable, substituting the words ‘civil mar-
riage’ for the word ‘marriage.’ Such changes shall be made when
new legislation is proposed, or there ig a republication of a volume
of the Vermont Statutes Annotated.”

ANNOTATIONS
“Child”, 2
Child in need of care or supervision, 1
Truancy, 3

1. Child in need of care or supervision. Findings that a
child’s allegations of abuse by the father were the product of the
mother’s coaching, that this had caused psychological harm to the
child, and that this posed a continuing risk of harm were sufficient
to support the judgment that the child was a child in need of care
or supervision. In re M.A., 2012 VT 103, — Vi, —, 60 A.3d 732.

Court was not persuaded that the court held the State to a
heightened standard of proof in a child-in-need-of-care-or-supervi-
sion (CHINS) proceeding when the case turned on the trial court's
assessment of the weight of the evidence. While the State may have

_satisfied its prima facie burden, the family court was ultimately naot

persuaded by its evidence; in other words, although there was
evidence tending to support the State’s position, the court reasoned
that such evidence, in its judgment, did not preponderate, and so, in
a legal sense, it was unable to find that the children were CHINS.
Inte M.L. & ZL., 2010 VT 5, 187 Vt. 291, 993 A.2d 400.

In a child-in-need-of-care-or-supervision case, the State failed to
show that the trial court committed reversible error by citing
certain medical articles, the thrust of the trial court’s statements
about which was that there were exceptions or possible explana-
tions for certain injuries similar to those suffered by the child. The
trial court found the State’s medical case more probable than
parents’ theories, despite its observations about these articles. In re
M.L. & Z.L., 2010 VT 5, 187 Vt. 291, 993 A.2d 400.

2. “Child”. Juvenile proceedings act generally defines “child” to
include “an individual who has been alleged to have committed or
has committed an act of delinguency after becoming 10 years of age
and prior to becoming 18.years of age.” Hence, whether an indi-
vidual is deemed to be a child subject to the jurisdiction of the
family division depends on the offender’s age at the time the -
delinquent act was committed, not at the time that the offender was
charged with the delinquent act. In re D.K,, 2012 VT 23, 191 Vt.
328, 47 A.3d 347.

3. Truancy. “Without justification” is an element of a child-in-
need-of-care-and-supervision determination based on truancy
which the State must prove by a preponderance of the evidence,
The State may meet this burden through properly admitted school
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records showing the child’s unexcused absence. In re J.H., 2013 VT
31, —Vt. —, — A3d —.

Record evidence was fundamentally insufficient to establish that
a minor, who was adjudicated a child in need of care and supervi-
sion based on truancy, was truant on the days alleged. The State
called no witnesses from the minor’s school to testify as to its
policies and procedures governing whether, when, and how it
reported a student truant, and adduced no schaol records to show
that the minor was actually absent without justification on the days
in question. In re J.H., 2013 VT 31, — Vt. —, — A.3d —.

§ 5103. Jurisdiction

(a) The Family Division of the Superior Court
shall have exclusive jurisdiction over all proceedings
concerning a child who is or who is alleged to be a
delinquent child or a child in need of care or super-
vision brought under the authority of the juvenile
judicial proceedings chapters, except as otherwise
provided in such chapters.

(b) Orders issued under the authority of the juve-
nile judicial proceedings chapters shall take prece-
dence over orders in other Family Division proceed-
ings and any order of another court of this State, to
the extent they are inconsistent. This section shall
not apply to child support orders in a divorce,
parentage, or relief from abuse proceedings until a
child support order has been issued in the juvenile
proceeding.

(c)(1) Except as otherwise provided by this title
and by subdivision (2) of this subsection, jurisdiction
over a child shall not be extended beyond the child’s
18th birthday. )

(2)(A) Jurisdiction over a child who has been
adjudicated delinquent may be extended until six
months beyond the child’s 18th birthday if the
offense for which the child has been adjudicated
delinquent is a nonviolent misdemeanor and the
child was 17 years old when he or she committed
the offense.

(B) In no case shall custody of a child aged 18
years or older be retained by or transferred to the
Commissioner for Children and Families.

(C) Jurisdiction over a child in need of care or
supervision shall not be extended beyond the
child’s 18th birthday.

(D) As used in this subdivision, “nonviolent
misdemeanor” means a misdemeanor offense
which is not a listed crime as defined in 13 V.S.A.
§ 5301(7), an offense involving sexual exploita-
tion of children in violation of 13 V.S.A. chapter
64, or an offense involving violation of a protection
order in violation of 13 V.S.A. § 1030.

(d) The Court may terminate its jurisdiction over
a child prior to the child’s 18th birthday by order of
the Court. If the child is not subject to another
juvenile proceeding, jurisdiction shall terminate au-
tomatically in the following circumstances:

(1) Upon the discharge of a child from juvenile

probation, providing the child is not in the legal
custody of the Commissioner.
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(2) Upon an order of the Court transferring
legal custody to a parent, guardian, or custodian
without conditions or protective supervision.

(3) Upon the adoption of a child following a
termination of parental rights proceeding.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 224; 2011, No. 159 (Adj. Sess.), § 1.

HISTORY

Amendments—2011 (Adj. Sess.). Subsection (c); Amended
generally.

—2009 (Adj. Sess.). Subsection (a). Inserted “division of the
superior” preceding “court”.

Subsection (b): Substituted “division” for “court” preceding “pro-
ceedings” in the first sentence. ‘

ANNOTATIONS

When defendant, an adult, was charged with offenses alleged to
have occurred when he was a juvenile between the ages of ten and
fourteen years, the family division’s exclusive original jurisdiction
terminated upon defendant having reached eighteen years of age,
and the family division properly dismissed the State’s delinquency
petition for lack of subject matter jurisdiction. There was no
support for the State’s position that even assuming the family
division properly dismissed the delinquency petition under the
applicable law, the criminal division retained jurisdiction in this
case by virtue of its general jurisdiction over criminal offenses such
as sexual assault. In re D.K,, 2012 VT 23, 191 Vt. 328, 47 A.3d 347.

1. Particular ecases. Child-in-need-of-care-or-supervision
(CHINS) merits decision was final and not void pursuant to a
belated collateral attack. The family court had jurisdiction over the
child-neglect proceeding and also had the ability to issue a CHINS
decision pursuant to Uniform Child Custody Jurisdiction Act emer-
gency jurisdiction; thus, even if the exercise of emergency jurisdic-
tion was “ill-advised,” in the context of this collateral attack, the
underlying order was not void as a matter of law on subject-matter-
jurisdiction grounds. In re C.P, 2012 VT 100, — Vt, —, — A.3d —.

Statutory scheme in place when defendant was charged in 2010
for crimes he allegedly committed when he was a juvenile provided
the family division with exclusive original jurisdiction to adjudicate
charges alleging delinquent acts committed by defendants under
the age of fourteen. The family division’s jurisdiction over juvenile
delinquency proceedings is exclusive and takes precedence over any
inconsistent criminal law provisions, but normally ends when the
juvenile reaches eighteen years of age. In re D.K.,, 2012 VT 23, 191
Vt. 328, 47 A.3d 347.

§ 5104. Retention of jurisdiction over youth-
ful offenders

(a) The Family Division of the Superior Court
may retain jurisdiction over a youthful offender up
to the age of 22,

(b) In relation to the retention of jurisdiction
provision of subsection (a) of this section, any party
may request, or the court on its own motion may
schedule, a hearing to determine the propriety of
extending the jurisdictional time period. This hear-
ing shall be held within the three-month time period
immediately preceding the child’s 18th birthday, and
the order of continued jurisdiction shall be executed
by the court on or before that birthday. In determin-
ing the need for continued jurisdiction, the court
shall consider the following factors:
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(1) the extent and nature of the child’s record of
delinquency;

(2) the nature of past and current treatment
efforts and the nature of the child’s response to
them;

(3) the prospects for reasonable rehabilitation
of the child by use of procedures, services, and
facilities currently available to the court; and

(4) whether the safety of the community will
best be served by a continuation of jurisdiction.

(¢) A hearing under subsection (b) of this section
shall be held in accordance with the procedures
provided in section 5113 of this title.

Historical Citation.

Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2008; —

2009, No. 154 (Adj. Sess.), § 225.
HISTORY
Amendments—2009 (Adj. Sess.). Subsection (a): Inserted “di-

vision of the superior” preceding “court”.

§ 5105. Venue and change of venue

(a) Proceedings under the juvenile judicial pro-
ceedings chapters may be commenced in the county
where:

(1) the child is domiciled;

(2) the acts constituting the alleged delin-
quency occurred; or

(3) the child is present when the proceedings
commenced, if it is alleged that a child is in need of
care or supervision.

(b) If a child or a parent, guardian, or custodian
changes domicile during the course of a proceeding
under the juvenile judicial proceedings chapters or if
the petition is not brought in the county in which the
child is domiciled, the Court may change venue upon
the motion of a party or. its own motion, taking into
consideration the domicile of the child and the
convenience of the parties and witnesses.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

§ 5106. Powers and duties of Commissioner

Subject to the limitations of the juvenile judicial
proceedings chapters or those imposed by the Court,

and in addition to any other powers granted to the :

Commissioner under the laws of this State, the
Commissioner has the following authority with re-
spect to a child who is or may be the subject of a
petition brought under the juvenile judicial proceed-
ings chapters:

(1) To undertake assessments and make re-
ports and recommendations to the Court as autho-
rized by the juvenile judicial proceedings chapters.

(2) To investigate complaints and allegations
that a child is in need of care or supervision for the
purpose of considering the commencement of pro-
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ceedings under the juvenile Jud1c1a1 proceedings
chapters.

(3) To supervise and assist a child who is placed
under the Commissioner’s supervision or in the
Commissioner’s legal custody by order of the court.

(4) To place a child who is in the Commission-
er’s legal custody in a family home or a treatment,
rehabilitative, detention, or educational facility or
institution subject to the provisions of sections 5292
and 5293 of this title. To the extent that it is
appropriate and possible siblings in the Commis-
sioner’s custody shall be placed together.

(5) To make appropriate referrals to private or
public agencies.

(6) To perform such other functions as are des-
ignated by the juvenile judicial proceedings chap-
ters.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

§ 5107. Contempt power
Subject to the laws relating to the procedures

" therefor and the limitations thereon, the Court has

the power to punish any person for contempt of court
for disobeying an .order of the Court or for obstruct-
ing or interfering with the proceedings of the Court
or the enforcement of its orders.

Historical Citation. -
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

§ 5108. Authority to issue warrants

(a) The Court may order a parent, guardian, or
custodian to appear at any hearing or to appear at
the hearing with the child who is the subject of a
petition.

(b) If, after being summoned, cited, or otherwise
notified to appear, a party fails to do so, the Court
may issue a warrant for the person’s appearance.

(c) If the child is with the parent, guardian, or
custodian, the Court may issue a warrant for the
person to appear in Court with the child or, in the
alternative, the Court may issue an order for an
officer to pick up the child and bring the child to
Court.

(d) If a summons cannot be served or the welfare
of the child requires that the child be brought
forthwith to the Court, the Court may issue a
warrant for the parent, guardian, or custodian to
appear in Court with the child. In the alternative,
the Court may issue an order for an officer to pick up
the child and bring the child to Court during Court
hours.

(e) A person summoned who fails te appear with-
out reasonable cause may be found in contempt of
court.

Historical Citation,
Added 2007, No. 186 (Adj. Sess.), § 1, eff. Jan. 1, 2009.
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§ 5109. Subpoena

Upon application of a party or on the Court’s own
motion, the clerk of the Court shall issue subpoenas
requiring attendance and testimony of witnesses
and production of papers at any hearing under the
juvenile judicial proceedings chapters.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

§ 5110. Conduct of hearings

(a) Hearings under the juvenile judicial proceed-
ings chapters shall be conducted by the Court with-
out a jury and shall be confidential.

(b) The general public shall be excluded from
hearings under the juvenile judicial proceedings
chapters, and only the parties, their counsel, wit-
nesses, persons accompanying a party for his or her
assistance, and such other persons as the Court
finds to have a proper interest in the case or in the
work of the Court, including a foster parent or a
representative of a residential program where the
child resides, may be admitted by the Court., This
subsection shall not prohibit a victim’s exercise of
his or her rights under sections 5233 and 5234 of
this title, and as otherwise provided by law.

(c) There shall be no publicity given by any per-
son to any proceedings under the authority of the
juvenile judicial proceedings chapters except with
the consent of the child, the child’s guardian ad
litem, and the child’s parent, guardian, or custodian.
A person who violates this provision may be subject
to contempt proceedings pursuant to Rule 16 of the
Vermont Rules for Family Proceedings.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

HISTORY

Revision note—2011. Subsituted “5233" for “56333" in subsec-
tion (b) to correct an erroneous cross-reference.

§ 5111. Noncustodial parents

(a) If a child is placed in the legal custody of the
Department and the identity of-a parent has not
been legally established at the time the petition is
filed, the Court may order that the mother, the child,
and the alleged father submit to genetic testing and
may issue an order establishing parentage pursuant
to 15 V.S.A. chapter 5, subchapter 3A. A parentage
order issued pursuant to this subsection shall not be
deemed to be a confidential record.

(b) If a child is placed in the legal custody of the
Department, the Department shall make reasonably
diligent efforts to locate a noncustodial parent as
early in the proceedings as possible, and notify the
Court of the noncustodial parent’s address. A hear-
ing shall not be delayed by reason of the inability of

HUMAN SERVICES Ch, 51 °

the Department to locate or serve a noncustodig)
parent.

(c) The Court may order a custodial parent ¢,
provide the Department with information regarding
the identity and location of a noncustodial parent

(d) As soon as his or her address is known, g
noncustodial parent shall be served with the petl.
tion and a copy of the summons. Thereafter, the
Court shall mail notices of the hearing to the non.
custodial parent. The noncustodial parent shall he
responsible for providing the Court with information
regarding any changes in address.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eﬁ' Jan. 1 2009.

HISTORY

Revision note—2008. In subsec. (a), substituted “subchapter
3A of chapter § of Title 15” for “subchapter 3A of Title 15” for
purposes of clarity and to conform reference to V.S.A. style.

§ 5112, Attorney and guardian ad litem for
child

(a) The Court shall appoint an attorney for a child
who is a party to a proceeding brought under the
juvenile judicial proceedings chapters,

(b) The Court shall appoint a guardian ad litem
for a child who is a party to a proceeding brought
under the juvenile judicial proceedings chapters. In
a delinquency proceeding, a parent, guardian, or
custodian of the child may serve as a guardian ad
litem for the child, providing his or her interests do
not conflict with the interests of the child. The
guardian ad litem appointed under this section shall
not be a party to that proceeding or an employee or
representative of such party.

Historical Citation,
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

§ 5113. Modification or vacation of orders

(a) An order of the Court may be set aside in
accordance with Rule 60 of the Vermont Rules of
Civil Procedure.

(b) Upon motion of a party or the Court’s own
motion, the Court may amend, modify, set aside, or
vacate an order on the grounds that a change in
circumstances requires such action to serve the best
interests of the child. The motion shall set forth in
concise language the grounds upon which the relief
is requested.

(c) Any order under this section shall be made
after notice and hearing; however, the Court may
waive the hearing upon stipulation of the parties. All
evidence helpful in determining the questions pre-
sented, including hearsay, may be admitted and
relied upon to the extent of its probative value, even
though not competent in a hearing on the petition.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.
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§ 5114. Best interests of the child

(a) At.the time of a permanency review under
section 5321 of this title, a modification hearing
under section 5113 of this title, or ‘at any time a
petition or request to terminate all residual parental
rights of a parent without limitation as to-adoption
is filed by the Commissioner or the attorney for the
child, the Court shall consider the best interests of
the child in accordance with the following:

(1) The interaction and interrelationship of the
child with his or her parents, siblings, foster par-
ents, if any, and any other person who may signifi-
cantly affect the child’s best interests.

(2) The child’s adjustment to his or her home, -

school, and community. -

(3) The likelihood that the parent will be able to
resume or assume parental duties within a reason-
able period of time.

(4) Whether the parent has played and contin-
ues to play a constructive role, including personal
contact and demonstrated emotional support and
affection, in the child’s welfare.

(b) Except in cases where a petition or request to
terminate all ‘residual parental nghts of a parent

-without limitation as to adoption 'is filed by the

Commissioner or the attorney for the child, the
Court shall also consider whether the parent is
capable of ‘playing a constructive role, mcludmg
demonstratlng emotional support and affectmn, in
the child’s welfare. ‘

H.lstormal Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

. § 5115. Protective order

(a) On motion of a party or on the Court’s own
motion, the Court may make an order restraining or
otherwise controlling the conduct of a person if the
Court finds that such conduct is or may be detrimen-
tal or harmful to a child.

(b) The person against whom the order i is dlrected
shall be served with notice of the motion and. the
grounds therefor and be given ‘an opportunity to be
heard.

(¢) Upon a showing that there is a risk of imme-
diate harm to a child, the Court may issue a protec-
tive order ex parte. A hearing on the motion shall be
held no more than 10 days after the issuance of the
order. i

(d) The Court may.review any protective order at
a subsequent hearing to determine whether the
order should remain in effect.

(e) A person who is the subject of an order issued
pursuant to this section and who intentionally vie-
lates a provision of the order that concerns contact
between the child and that person shall be punished
in accordance with 13 VS A, § 1030.

Historical Cltahon.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.
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§ 5116. Costs and expenses for care of child'

(a) The Commissioner may incur such expenses
for the proper care, maintenance, and education of a
child, including the expenses of medical, surgical, or
psychiatric examination or treatment, as the Com-
missioner considers necessary in connection with
proceedings under the juvenile judicial proceedings
chapters.

(b) The costs of any proceeding under the _]uvemle
Judmlal proceedings chapters incurred under the
provisions of this title shall be borne by the Court.

(c) The Court may, in any order of disposition
under the juvenile judicial proceedings chapters,
make and enforce by levy and execution an order of
child support to be paid by the parent of the child.

(d) The Court may delegate to the office of mag-
istrate its authority to make and enforce an order of
child support to be paid by the parent of a child.

‘(e) A child support-order shall -only remain in
effect as long as the child who is the subject of the
support order is in the legal custody of the Commis-
sioner and placed with someone other than the
parent or parents responsible for support.

(f) Except-as otherwise provided in section 5119 of
this title, orders issued pursuant to thls section ghall -
not be confidential.

(g) Notwithstanding' subsection 5103(b) of this
title, an order terminating a parent’s residual paren-
tal rights ends that parent’s obligation to pay child
support. However, in no event shall an order termi-
nating residual parental rights terminate an obliga-
tion for child support arrearages accrued by the
parent prior.to the date of the termination of paren-
tal rights order. .

Historical Citation. N
- Added 2007, No 185 (Adj. Sess.), § 1, eﬁ Jan. 1, 2009; -

HISTORY

Revision note—2013. In subsectmn (a), deleted ‘without limi-
tation,” following “including” in accordance with 2013, No. 5, § 4.

In subsee, (b), substituted “this title” for “Title 33" to conform
reference to VS.A. style c

§ 5117. Records ‘of juvenile judicial proceed-
ings ; : T

(a) Except as otherwise provided, court and law
enforcement reports and files concerning a person
subject to the jurisdiction of the Court shall be
maintained separate from the records and files of
other persons. Unless a charge of delinquency is
transferred for criminal prosecution under chapter
52 of this title or.the Court otherwise orders in the
interests of the child, such records and files shall not
be open to public ingpection” nor their contents
disclosed to the public by any person. However, upon
a finding that a child is a delinquent child by reason
of commission of a delinquent act which would have
been a felony if committed by an .adult, the Court,
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upon request of the victim, shall make the child’s
name available to the victim of the delinquent act. If
the victim is incompetent or deceased, the child’s
name shall be released, upon request, to the victim’s

- guardian or next of kin.

(b)(1) Notwithstanding the foregoing, inspection
of such records and files by the following is not
prohibited:

(A) A court having the child before it in any
juvenile judicial proceeding.

(B) The officers of public institutions or agen-
cies to whom the child is committed as a delin-
quent child.

(C) A court in which a person is convicted of a
criminal offense for the purpose of imposing sen-
tence upon or supervising the person, or by offi-
cials of penal institutions and other penal facili-
ties to which the person is committed, or by a
parole board in considering the person’s parole or
discharge or in exercising supervision over the
person.

(D) Court personnel, the state’s attorney or
other prosecutor authorized to prosecute criminal
or juvenile cases under State law, the child’s
guardian ad litem, the attorneys for the parties,
probation officers, and law enforcement officers
who are actively participating in criminal or juve-
nile proceedings involving the child.

(E) The child who is the subject of the pro-
ceeding, the child’s parents, guardian, custodian,
and guardian ad litem may inspect such records
and files upon approval of the family court judge.

(F) Any other person who has a need to know
may be designated by order of the Family Division
of the Superior Court.

(G) The Commissioner of Corrections if the
information would be helpful in preparing a pre-
sentence report, in determining placement, or in
developing a treatment plan for a person con-
victed of a sex offense that requires registration
pursuant to 13 V.S.A. chapter 167, subchapter 3.

(2) Files inspected under this subsection shall
be marked: UNLAWFUL DISSEMINATION OF
THIS INFORMATION IS A CRIME PUNISHABLE
BY A FINE UP TO $2,000.00.

(c) Upon motion of a party in a divorce or parent-
age proceeding related to parental rights and re-
sponsibilities for a child or parent-child contact, the
Court may order that Court records in a juvenile
proceeding involving the same child or children be
released to the parties in the diverce proceeding.
Files inspected under this subsection shall be
marked: UNLAWFUL DISSEMINATION OF THIS
INFORMATION IS A CRIME PUNISHABLE BY A
FINE OF UP TO $2,000.00. The public shall not
have access to records from a juvenile proceeding
that are filed with the Court or admitted into evi-
dence in the divorce or parentage proceeding.

HUMAN SERVICES Ch. 51 1

(d) Such records and files shall be available t,
state’s attorneys and all other law enforcement
officers in connection with record checks and other
legal purposes.

(e) Any records or reports relating to a matter
within the jurisdiction of the Court prepared by or
released by the Court or the Department for Chil-
dren and Families, any portion of those records or
reports, and information relating to the contents of
those records or reports shall not be disseminated by
the receiving persons or agencies to any persons or
agencies, other than those persons or agencies au-
thorized to receive documents pursuant to this sec-
tion.

(f) This section does not provide access to records
sealed in accordance with section 5119 of this tltle
unless otherwise provided in section 5119.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009; amended
2009, No. 1, § 33a; 2009, No. 154 (Adj. Sess.), § 238,

HISTORY

Amendments—2009 (Adj. Sess.). Subdivision (b)(1)(F): Substi-
tuted “division of the superior” preceding “court”.
~—2009. Subdivision (b)(1XG): Added.

§ 5118. Limited exception to confidentiality
of records of juveniles maintained by the
Family Division of the Superior Court

(a) As used in this section:

(1) “Delinquent act requiring notice” means
conduct resulting in a delinquency adjudication re-
lated to a listed crime as defined in 13 V.S.A,
§ 5301(7).

(2) “Independent school” means an approved or
recognized independent school under 16 V.S.A.
§ 166.

(b) While records of juveniles maintained by the
Family Division of the Superior Court should be
kept confidential, it is the policy of the General
Assembly to establish a limited exception for the
overriding public purposes of rehabilitating juve-
niles and protecting students and staff within Ver-
mont’s public and independent schools.

(c) Notwithstanding any law to the contrary, a
Court finding that a child has committed a delin-
quent act requiring notice shall, within seven days
of such finding, provide written notice to the super-
intendent of schools for the public school in which
the child is enrolled or, in the event the child is
enrolled in an independent school, the school’s head-
master.

(d) The written notice shall contain only a de-
scription of the delinquent act found by the Court to
have been committed by the child and shall be
marked: “UNLAWFUL DISSEMINATION OF THIS
INFORMATION IS A CRIME PUNISHABLE BY A
FINE UP TO $2,000.00.” The envelope in which the
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notice is sent by the Court shall be marked: “CON-

'FIDENTIAL: TO BE OPENED BY THE SUPERIN-

TENDENT OR HEADMASTER ONLY.”
(e) The superintendent or headmaster, upon re-

ceipt of the notice, shall inform only those persons

within the child’s school with a legitimate need to
know of the delinquent act, and only after first
evaluating rehabilitation and protection measures
that do not involve informing staff or- students.
Persons with a legitimate need to know are strictly
limited to only those for whom the information is
necessary for the rehabilitation program of the child

or for the protection of staff or students. “Need to’

know” shall be narrowly and strictly interpreted.
Persons receiving information from the superinten-
dent or headmaster shall not, under any circum-
stances, discuss such information with any other

person except the child, the child’s parent, guardian, |

or custodian, others who have been similarly in-
formed by the superintendent or headmaster, law
enforcement personnel, or the juvenile’s probation
officer.

() The superintendent and headmaster annually

_shall provide training to school staff about the need

for confidentiality of such information and the pen-
alties for violation of this section. ’

(g) The written notice shall be maintained by the
superintendent or headmaster in a file separate
from the child’s eduecation record. If the child trans-
fers to another public or independent school, the
superintendent or headmaster shall forward the
written notice in the original marked envelope to the
superintendent - or headmaster for the school to
which the child transferred. If the child either
graduates or turns 18 years of age, the superinten-
dent or headmaster then possessing the written
notice shall destroy such notice,

(h) If legal custody of the child is transferred to
the Commissioner, or if the Commissioner is super-
vising the child’s probation, upon the request by a
superintendent or headmaster, the Commissioner
shall provide to the superintendent or headmaster
information concerning the child which the Commis-
sioner determines is necessary for the child’s reha-
bilitation or for the protection of the staff or students
in the school in which the child is enrolled.

(i) A person who intentionally violates the confi-.

dentiality provisions of this section shall be fined not
more than $2,000.00.

() Except as provided in subsection (i) of this
section, no liability shall attach to any person who
transmits, or fails to transmit, the written notice
required under this section.

Historical Citation.

Added 2007, No. 185 (Adj. Sess,), § 1, eff. Jan 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 238.

HISTORY

Revision note—2013, In subsection (a), substituted “As used
in” for “For the purposes of” preceding “this section” to conform to
V.S A. style.
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—2008. In subdiv. (a)(1), substituted “subdivision 5301(7) of Title
13" for “13 V.S.A.” for purposes of clarity, to conform reference to
V.S.A. style and to correct an apparent error.

Amendments—2009 (Adj. Sess.). Substituted “family division
of the superior court” for “family court” in the section catchline and
in subsee. (b). -

§ 5119. Sealing of records

(a)(1) In matters relating to a child who has been
adjudicated delinquent on or after July 1, 1996, the
Court shall order the sealing of all files and records
related to the proceeding if two years have elapsed
since the final discharge of the person unless, on
motion of the state’s attorney, the. Court finds:

(A) the person has been convicted of a listed
crime as defined in 13 V.S.A. § 5301 or adjudi-
cated delinquent of such an offense after such
initial adjudication, or a proceeding is pending
seeking such conviction or adjudication; or

(B) rehabilitation of the person has not been
attained to the satisfaction of the Court.

(2) At least 60 days prior to the date upon
which a person is eligible to have his or her delin-
quency record automatically sealed pursuant to sub-

division (1) of this subsection, the Court shall pro-

vide such person’s name and other identifying
information to the state’s attorney in the county in
which the person was adjudicated delinquent. The
state’s attorney may object, and a hearing may be
held to address the state’s attorney’s objection.

(3) The order to seal shall include all the files
and records relating to the matter in accordance
with subsection (d) of this section; however, the
Court may limit the order to the court files and

. records only upon good cause shown by the state’s

attorney.

(4) The process of sealing files and records
under this subsection for a child who was adjudi-
cated delinquent on or after July 1, 1996, but before
July 1, 2001 shall be completed by January 1, 2010.
The process of sealing files and records under this
subsection for a child who was adjudicated delin-
quent on or after July 1, 2001 but before July 1, 2004
shall be completed by January 1, 2008.

(b) In matters relating to a cthd who has been
adjudicated delinquent prior to July 1, 1996, on
application of the child or on the Court’s own motion
and after notice to all parties of record and hearing,

the Court shall order the sealing of all files and"
records related to the proceeding if it finds:

(1) the person has not been convicted of a listed
crime as defined in 13 V.S.A. § 5301 or adjudicated
delinquent for such an offense after such initial
adjudication, and no new proceeding is pending
seeking such conviction or adjudication; and.

(2) the person’s rehabilitation has been at-
tained to the satisfaction of the Court.

(¢) On application of a person who, while a child,
was found to be in need of care or supervision or, on
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the Court’s own motion, after notice to all parties of
record and hearing, the Court may order the sealing
of all files and records related to the proceeding if it
finds:

(1) the person has reached the age of majority;

and

(2) sealing the person’s record is in the interest

of justice.

(d) Except as provided in subdivision (a)(3) and
subsection (h) of this section or otherwise provided,
orders issued in accordance with this section shall
include the files and records of the Court, law
enforcement, prosecution, and the Department for
Children and Families related to the specific court
proceeding that is the subject of the sealing.

(e)(1) Except as provided in subdivision (2) of this
subsection, upon the entry of an order sealing such
files and records under this section, the proceedings
in the matter under this act shall be considered
never to have occurred, all general index references
thereto shall be deleted, and the person, the Court,
and law enforcement officers and departments shall
reply to any request for information that no record
exists with respect to such person upon inquiry in
any matter. Copies of the order shall be sent to each
agency or official named in the order.

(2)(A) Any court, agency, or department that
seals a record pursuant to an order under this
section may keep a special index of files and
records that have been sealed. This index shall
only list the name and date of birth of the subject
of the sealed files and records and the docket
number of the proceeding which was the subject of
the sealing. The special index shall be confidential
and may be accessed only for purposes for which a
department or agency may request to unseal a file
or record pursuant to subsection (f) of this section.

(B) Access to the special index shall be re-
stricted to the following persons:

(i) the Commissioner and general counsel
of any administrative department;

(ii) the Secretary and general counsel of
any administrative agency;

(iii) a sheriff;

(iv) a police chief;

(v) a state’s attorney;

(vi) the Attorney General;

(vii) the director of the Vermont Crime In-
formation Center; and

(viii) a designated clerical staff person in
each office identified-in subdivisions (i)-(vii) of
this subdivision (B) who is necessary for estab-
lishing and maintaining the indices for persons
who are permitted access.

(C) Persons authorized to access an index
pursuant to subdivision (B) of this subdivision (2)
may access only the index of their own depart-
ment or agency.

HUMAN SERVICES Ch. 51

(fX(1) Except as provided in subdivisions (2), (3),
(4), and (5) of this subsection, inspection of the files
and records included in the order may thereafter be
permitted by the Court only upon petition by the
person who is the subject of such records, and only to
those persons named in the record.

(2) Upon a confidential motion of any depart-
ment or agency that was required to seal files and
records pursuant to subsection (d) of this section, the
Court may permit the department or agency to
inspect its own files and records if it finds circum-
stances in which the department or agency requires
access to such files and records to respond to a legal
action, a legal claim, or an administrative action
filed against the department or agency in relation to
incidents or persons that are the subject of such files
and records. The files and records shall be unsealed
only for the minimum time necessary to address the
circumstances enumerated in this subdivision, at
which time the records and files shall be resealed.

(3) Upon a confidential motion of the Depart-
ment for Children and Families, the Court may
permit the Department to inspect its own files and
records if the Court finds extraordinary circum-
stances in which the State’s interest in the protec-
tion of a child clearly outweighs the purposes of the
juvenile sealing law and the privacy rights of the
person or persons who are the subjects of the record,
and the sealed record is necessary to accomplish the
State’s interest. The motion may be heard ex parte if
the Court, based upon an affidavit, finds a compel-
ling purpose exists to deny notice to the subject of
the files and records when considering whether to
grant the order. If the order to unseal is issued ex
parte, the Court shall send notice of the unsealing to
the subject of the files and records within 20 days
unless the Department provides a compelling reason
why the subject of the files and records should not
receive notice. The files and records shall be un-
sealed only for the minimum time necessary to
address the extraordinary circumstances, at which
time the files and records shall be resealed.

(4) Upon a confidential motion of a law enforce-
ment officer or prosecuting attorney, the Court may
permit the department or agency to inspect its own
files and records if the Court finds extraordinary
circumstances in which the state’s interest in public
safety clearly outweighs the purposes of the juvenile
sealing law and the privacy rights of the person or
persons who are the subjects of the record, and the
sealed record is necessary to accomplish the State’s
interest. The motion may be heard ex parte if the
Court, based upon an affidavit, finds a compelling
public safety purpose exists to deny notice to the
subject of the files and records when considering
whether to grant the order. If the order to unseal is
issued ex parte, the Court shall send notice of the
unsealing to the subject of the files and records
within 20 days unless the law enforcement officer or
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prosecuting attorney. provides a compelling public
safety reason why the subject of the files and records
should not receive notice. The files and records shall
be unsealed only for the minimum time necessary to

address the extraordinary circumstances, at which .

time the files and records shall be resealed.

(5) The order unsealing a record pursuant to
subdivisions (2), (3), and (4) of this subsection must
state whether the record is unsealed entirely or in
part and the duration of the unsealing. Ifthe Court’s
order unseals only part of the record or unseals the
record only as to certain personms, the. order must
specify the particular records that are unsealed or
the particular persons who may have access to the

- record, or both.

(6) If a person is convicted of a sex offense that
requires registration pursuant to 13 V.S.A. chapter
167, -subchapter 3, the Court in which the person
was convicted:

(A) may inspect its own - files and records
- included in the sealing order for the purpose of
imposing sentence upon or supervising the person
- for the registrable oﬁ'ense, and

(B) shall examine Court indices developed
pursuant to subd1v1s1on (e)(2)(A) of this section. If
the offender appedrs on any of the Court indices,
“'the Court shall unseal any Court files and records
relating to the juvenile adjudication and shall
male them available to the Comlmssmner of Cor-
rections for the purposes of preparing a presen-
tence investigation,” determining 'placement,. or
developing a treatment plan. The Commissioner
shall tse only information relatmg to adjudica-

tions relevant to a sex offense conviction. =
(g) On application of a person ‘'who has pleaded
g'ullty to or has been convicted of the commission of
a crime under the laws of this State ‘which the
person committed prior to attammg the age of 21, or
on the motion of the Court having jurisdiction over
such a person, after notice to all parties of record
and hearing, the Court shall order, the sealing of all
files and records related to the proceedmg if it finds:

(1) two years have elapsed smce the final dis-
charge of the person; . . -

(2) the person has not been conv-xcted of a listed
crime as defined in 13 V.S.A. § 5301 or adjudicated
delinquent for such an offense after the initial con-
viction, and no new proceeding is pendmg seeking
such conviction or adJudlcatmn, and

(3), the person’s . rehabilitation has been at-

tained to the satisfaction of the Court.
- (h)(1) In matters relating to a person who was
charged with a criminal offense on or after July 1,
2006 and prior to the person attaining the age of
majority, the files and records of the Court appli-
cable to the proceeding shall be sealed immediately
if the case is dismissed.

(2) In matters relating to a person who was
charged with a criminal offense prior to July 1, 2006

- GENERAL PROVISIONS
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and pnor to the person attaining the age of majority,

the person may apply to seal the files and records of
the Court applicable to the proceeding. The Court

shall order the sealing, provided that two years have .
elapsed since the dismissal of the charge. :

(i) Upon receipt of a Court order to seal a record -
relating to an offense for which there is an identifi-
able victim, a state’s attorney shall record the name
and date of birth of the victim, the offense, and the
date of the offense. The name and any identifying
information regarding the defendant shall not be
recorded. Victim information retained by a state’s
attorney pursuant to this subsection shall be avail-
able only to victims’ advocates, the Victims’ Compen-
sation Prog'ram, and the wctlm and shall otherwise
be confidential. * f

() For purposes of this sectlon, to “seal” a file or

. record means to phys1cally ‘and electronically segre-

gate the record in a manner that ensures confiden-
tiality of the record and limits access only to those
persons who are authorized by law or court order to
view the record. A “sealed” file or record is retained
and shall not be destroyed unless a Court issues an
order to expunge the record.

(k) The Court shall provide assistance to persons
who seek to file an application for sealing under this
section.

() Any entities subject to sealing orders pursu-
ant to this section-shall establish policies for imple-

. menting this section and shall provide a copy of such

policies to the House and Senate Committees on
Judiciary no later than January 15, 2007. State’s
attorneys, sheriffs, mummpal police, and the Judi-
ciary are encouraged to adopt a consistent policy
that may apply to each of their independent offices
and may submlt one pohcy to the General Assembly

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009; amended
2009, No. 1,-§ 34;2011; No. 16, § 3, eff. May 9, 2011

_ HISTORY

Amend.ments—2011 Subsection (g): Deleted “committed” fol-
lowing “crime”; inserted “which the person committed” preceding'
“prior” and substxtuted “21” for “majority” following “age of”.

,—2009 Subdivision_(£)(1): Deleted “and” precedmg “(4)" and

inserted “, and (5)” ollowmg ui ) o

Subdivision (£)(5): Inserfed “pursuant to subdivisions (2), (3), and
(4) of this subsection” following “record™

.. Subdivision (f)(6): Added. ]

§ 5120. Indian Child Welfare Act

The federal Indian Child Welfare Act, 25 U.S.C.
§ 1901 et seq., governs any proceeding under this
title that pertains to an Indian child, as defined by
the Indian Child Welfare Act, and prevalls over any
inconsistent prov1s10n of thJs title. ’

Historical Citation. ;
Added 2007, No. 185 (Adj. Sess.), § 1; eff. Jan. 1, 2009,
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§ 5121. Case planning process

The Department shall actively engage families,
and solicit and integrate into the case plan the input
of the child, the child’s family, relatives, and other
persons with a significant relationship to the child.
Whenever possible, parents guardians, and custodi-
ans shall participate i in the development of the case
plan.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

§ 5122, Misconduct during court proceedings

A person who engages in misconduct while par-
ticipating in a court proceeding under the juvenile
judicial proceedings chapters may be subject to
appropriate sanctions, including criminal charges,
as provided by relevant law, regulation, rule, or
employment policy. The confidentiality require-
ments of subsection 5110(c) of this title shall not
apply to the extent necessary to report and respond
to allegations of misconduct under the juvenile judi-
cial proceedings chapters. This section shall not be
construed to create a private right of action or a
wadiver of sovereign immunity.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 1, eff. Jan. 1, 2009.

§ 5123. Transportation of a child

(a) The Commissioner for Children and Families
shall ensure that all reasonable and appropriate
measures consistent with public safety are made to
transport or escort a child subject to this chapter in
a manner that:

(1) reasonably avoids phys1cal and psychologi-
cal trauma;

(2) respects the privacy of the child; and

(8) represents the least restrictive means nec-
essary for the safety of the child. .

(b) The Commissioner for Children and Families
shall have the authority to select the person or
persons who may transport a child under the Com-
missioner’s care and custody.

(c) The Commissioner shall assure supervisory
review of every decision to transport a child using
mechanical restraints. When transportation with
restraints for a particular child is approved, the
reasons for the approval shall be documented in
writing.

(d) It is the policy of the State of Vermont that
mechanical restraints are not routinely used on
children subject to this chapter unless circum-
stances dictate that such methods are necessary.

Historical Citation.
Added 2009, No. 28, § 2, eff. May 21, 2009.
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CHAPTER 52
DELINQUENCY PROCEEDINGS.
SUBCHAPTER 1. COMMENCEMENT OF (.

PROCEEDINGS.
SECTION
5201. Commencement of delinquency proceedmgs
" 5202. Order of adjudication; noncriminal.
5203. Transfer from other courts. ]
5204. Transfer from Family Division of the Supe-' :

rior Court. 4
5204a. Jurisdiction over adult defendant for crime’
committed when defendant was under age
18.

5205. Fingerprints; photographs.
SUBCHAPTER 2. PETITION, MERITS, AND
: DISPOSITION

5221. Citation and notice to appear at preliminary 8
hearing.

5222. Petition; contents.

5223. Filing of petition.

5224. Failure to appear at preliminary hearing.

5225. Preliminary hearing; risk assessment. X

5226, Notification of conditions of release to victim
in delinquency proceedings.

5227. Timelines for pretrial and merits hearing.

5228. Constitutional protections for a child in de-
linquency proceedings.

5229. Merits adjudication.

5230. Disposition case plan.

5231. Disposition hearing.

5232. Disposition order. C ]

5233. Victim's statement at disposition proceeding,. .~ §
victim notification. !

5234. Rights of victims in delmquency proceedings

“involving a listed crime.
5235. Juvenile restitution.

SUBCHAPTER 3. CHILDREN IN CUSTODY

5251. Taking into custody.

5252. Request for emergency care order.

5253. Emergency care order; conditional custody
order.

5254, Notice of emergency care order and tempo-
rary care hearing.

5255. Temporary care hearing.

5256, Temporary care order.

5257. Filing of initial case plan.

5258. Postdisposition review and permanency re-
view for delinquents in custody.

SUBCHAPTER 4. PROBATION
5261. Powers and responsibilities of the Commis-

sioner regarding juvenile probation.
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SECTION :
Conditions of probation.

5263. Juvenile probation certificate.

5264. Modification of conditions.

5265. Violation of conditions of probation. ;

5266. Summons, apprehension, and prehearing
. placement of juvenile probationer.

5267. Previolation hearing.

5268. Notice; violation hearing.

5269. Disposition alternatives upon violation of
. conditions of probation.

5270. Final judgment.

5271. Discharge from probation.

5272. dJuvenile Justlce Unit; Juvenile Justice Di-

rector.
. SUBCHAPTER 5. YOUTHFUL OI"FENDERS

5281. Motion in Criminal Division of Superior

Court.

5282. Report from the Department.

5283. Hearing in Family Division.

5284. Determination and order.’

5285. Modification or revocation of dlsposmon

5286. Review prior to the age of 18.

5287. Termination or continuance of probation.

5288. Rights of victims in youthful offender pro-
ceedings.

SUBCHAPTER 6. PLACEMENT OF MINORS IN
~ SECURE FACILITIES

5291 Detentlon or treatment of minors charged as
delinquents in secure facilities for the deten-
. tion or treatment of delinquent children.

5292, Detention in adult facilities of minors
., charged or adjudicated as delinquents.
5293. Disposition of minors adjudicated as adult

offenders; separation: of persons under 18
. years from adults. ’

HISTORY
Effective date; applicability. 2007, No 185 (Adj. Sess.), § 14

provides: “This act [which enacted th:s chapter] shall take effect

January 1, 2009 and shall apply to .any petition filed after the
effective date or any ‘permanency review hearing held after the
effective date.”

'SUBCHAPTER 1 -

COMMENCEMENT OF .
- PROCEEDINGS.

§ 5201. Commencement ‘of delinquency pro-
ceedings

(a) Proceedmgs under this chapter ‘shall be com-
menced by: -
(1) transfer to the Court of a proceedmg from
another court as provided-in section 5203 of this
title; or

DELINQUENCY PROCEEDINGS
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(2) the filing of a dehnquency pet1t10n by a
state s attorney.

" (b) If the proceedmg is commenced by transfer
from another court, no petition need be filed; how-
ever, the state’s attorney shall provide to the Court
the name and address of the child’s castodial parent,
guardian, or custodian and the name and address of
any noncustodial parent if known.

(c) Consistent with apphcable prowsmns of ’I&tle
4, any proceeding concerning a child who is alleged
to have committed an_act specified in subsection
5204(a) of this title after attaining the age of 14, but
not the age of 18, shall originate in the Criminal
Division of the Superior Court, provided that juris-
diction may be transferred in accorda.nce W1th this
chapter. .

(d) If the State requests that custody, of the child
be transferred to the Department, a temporary care
hearing shall be held as provided in subchapter 3of
this chapter. -

(e) A petltlon may be withdrawn by the state’s
attorney at any time prior to the hearing thereon, in
which event the child shall be returned to the
custodial parent, guardian, or custodian, the pro-
ceedings under this chapter terminated, and all files
and documents relating thereto sealed under sectlon
5119 of this title. .

Historical Citation. ‘ :
Added 2007, No. 185 (Adj. Sess ), § 2, eff. Jan. 1, 2009; amended
2011, No. 159 (Adj. SeSS )L &2

HISTORY

Amendments— 2011 (Adj. Sess ) Subsectlon (c) Substxtuted
ongmate in the criminal division of the superior com‘t" for ongl-
nate m district or superior court”.

=1

A - .
§ 5202. Order of adJudlcatlon, noncrumnal

(a)(l) An order of the- Family D1v131on of. the
Superior. Court in proceedmgs under thls chapter
shall not:

(A) be deemed a conv1ct.10n of crime;

(B) impose any civil disabilities sanctions or-
dinarily resulting from a conviction; or

(C) operate to disqualify the child in any c1v11
service application or appointment. - - -

(2) Notwithstanding subdivision (1) of thls sub- .
section, an order of delinquency in proceedings
transferred under subsection 5203(b) of this title,
where the offense’ charged ‘in. the initial criminal
proceedings was a'violation of those sections of Title
23‘speci‘ﬁed in subdivision :801(a)(1), shall be an
event in addition to those specified therein, enabhng

- the Commissioner of Motor Vehitles to require proof

of financial respons1b1hty under 23 VS A’ chapter
1.

(b) The dlSpOSltlon ofa chlld and ewdence given
in a hearing in a juvenile proceeding shall not be
admissible as evidence against the child in any case

401
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or proceeding in any other court except after a
subsequent conviction of a felony in proceedings to
determine the sentence.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

HISTORY

Revision note—2013. In subdivision (a)(1), substituted “Family
Division of the Superior Court” for ‘juvenile court.”

§ 5203. Transfer from other courts

(a) If it appears to a Criminal Division of the
Superior Court that the defendant was under the
age of 16 years at the time the offense charged was
alleged to have been committed and the offense
charged is not one of those specified in subsection
5204(a) of this title, that Court shall forthwith
transfer the case to the Family Division of the
Superior Court under the authority of this chapter.

(b) If it appears to a Criminal Division of the
Superior Court that the defendant was over the age
of 16 years and under the age of 18 years at the time
the offense charged was alleged to have been com-
mitted, or that the defendant had attained the age of
14 but not the age of 16 at the time an offense
specified in subsection 5204(a) of this title was
alleged to have been committed, that Court may
forthwith transfer the proceeding to the Family
Division of the Superior Court under the authority
of this chapter, and the minor shall thereupon be
considered to be subject to this chapter as a child
charged with a delinquent act.

(c) If it appears to the state’s attorney that the
defendant was over the age of 16 and under the age
of 18 at the time the offense charged was alleged to
have been committed and the offense charged is not
an offense specified in subsection 5204(a) of this
title, the state’s attorney may file charges in the
Family or Criminal Division of the Superior Court.
If charges in such a matter are filed in the Criminal
Division of the Superior Court, the Criminal Divi-
sion of the Superior Court may forthwith transfer
the proceeding to the Family Division of the Supe-
rior Court under the authority of this chapter, and
the person shall thereupon be considered to be
subject to this chapter as a child charged with a
delinquent act.

(d) Any such transfer shall include a transfer and
delivery of a copy of the accusatory pleading and
other papers, documents, and transcripts of testi-
mony relating to the case. Upon any such transfer,
that court shall order that the defendant be taken
forthwith to a place of detention designated by the
Family Division of the Superior Court or to that
court itself, or shall release the child to the custody
of his or her parent or guardian or other person
legally responsible for the child, to be brought before
the Family Division of the Superior Court at a time

HUMAN SERVICES
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designated by that court. The Family Division of the
Superior Court shall then proceed as provided in
this chapter as if a petition alleging delinquency had
been filed with the court under section 5223 of thm
title on the effective date of such transfer.

(e) Motions to transfer a case to the Family Divi-
sion of the Superior Court for youthful offender
treatment shall be made under section 5281 of thig
title.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended

2009, No. 154 (Adj. Sess.), §§ 226, 238 2011, No. 159 (AdJ Sess),
§ 3.

HISTORY

Amendments—2011 (Adj. Sess.). Substituted “family division
of the superior court” for “juvenile court” throughout the section;
and substituted “file charges in the family or criminal division” for
“file charges in a juvenile court or the criminal division” in subsec,
(c).

—2009 (Adj. Sess.). Subsections (a)-(c): Substituted “criminal
division of the superior court” for “district court”.

Subsection (e): Inserted “the” preceding “family” and inserted
“division of the superior” thereafter.

§ 5204. Transfer from Family Division of the
Superior Court

(a) After a petition has been filed alleging delin-
quency, upon motion of the state’s attorney and after
hearing, the Family Division of the Superior Court
may transfer jurisdiction of the proceeding to the
Criminal Division of the Superior Court, if the child
had attained the age of 16 but not the age of 18 at

the time the act was alleged to have occurred and -

the delinquent act set forth in the petition was not
one of those specified in subdivisions (1)-(12) of this
subsection or if the child had attained the age of 10
but not the age of 14 at the time the act was alleged
to have occurred, and if the delinquent act set forth
in the petition was any of the following:

(1) arson causing death as defined in 13 V.S.A.
§ 501;

(2) assault and robbery with a dangerous
weapon as defined in 13 V.S.A. § 608(b);

(3) assault and robbery causing bodily injury as
defined in 13 V.S.A. 608(c);

(4) aggravated assault as defined in 13 V.S.A.
§ 1024; i

(5) murder as defined in 13 V.S.A. § 2301;

(6) manslaughter as defined in 13 V.SA.
§ 2304;

(7) kidnapping as defined in 13 V.S.A. § 2405;

(8) unlawful restraint -as defined in 13 V.S.A.
§ 2406 or 2407;

(9) maiming as defined in 13 V.S.A. § 2701;

(10) sexual assault as defined in 13 V.S.A.
§ 3252(a)(1) or (a)(2);

(11) aggravated sexual assault as defined in 13
V.S.A. § 3253; or
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(12)J burglary into an occupied dwelling as de-
fined in 13 V.S.A. § 1201(c).
(b) The state’s attorney of the county Where the

. juvenile petition is pending may move in the Family -

Division of the Superior Court for an order transfer-
ring Junsdmtmn under subsection (a) of this section
at any time prior to adjudication on the merits. The
filing of the motion to transfer jurisdiction shall
automatlca]ly stay the time for the hearing provided
for in section 5225 of this title, which stay shall

remain in effect until such time as the Family
- Division of the Superior Court may deny the motion

to transfer jurisdiction.

(c). Upon the filing of a motion-to transfer juris-
diction under subsection (b) of this section, the
Family Division of the Superior Court shall conduct
a hearing in accordance with procedures specified in
subchapter 2 of this chapter to determine whether:

(1) there is probable cause to believe that ‘the
child committed an act listed in subsection (a) of this
section; and

(2) public safety and the interests of the com- -

munity would not be served by treatment of the
child under the provisions of law relating to the
Family Division of the Superior Court and delin-
quent children.

(d) In making its determination as required un-
der subsection (c) of this section, the Court may
consider, among other matters:

(1) The maturity of the child as determined by
consideration of his or her age, home, environment;
emotional, psychological and physical maturity; and
relatmnshlp with and adJustment to school and the
commumty

(2) The extent and nature of the chllds pnor

. record of delinquency: -

(8) The nature of past treatment efforts and the
nature of the child’s response to them.

(4) Whether the alleged offense was committed
in an aggressive, violent, premeditated, or willful
manner.

" (5) The nature of any personal mJunes result-
ing from or intended to be caused by the alleged act.

(6) The prospects for rehabilitation of the child
by use of procedures, services, and facilities avaJl-
able through juvenile proceedings. .

(7) Whether the protection of the commumty
would be better served by transferring jurisdiction
from the Family Division to the Criminal D1v151on of
the Superior Court. |

(e) A transfer under this sectmn shall terminate
t.he jurisdiction of the Family Division of the Supe-
rior Court over the child only with respect to those
delinquent acts alleged in the petltmn Wlth respect
to which transfer was sought.

(f(1) The Family Division, following completlon
of the transfer hearing, shall make findings and, if

DELINQUENCY PROCEEDINGS
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the Court orders transfer of jurisdiction from the
Family Division, shall state.the reasons for that
order. If the Family Division orders transfer of
jurisdiction, the child shall be treated as an adult.
The state’s attorney shall commence criminal pro-
ceedings as in cases commenced against adults.

(2) Notwithstanding subdivision (1) of this sub-
section, the parties may stipulate to a transfer of
jurisdiction from the Family Division at any time

. after a motion te transfer.is made pursua.nt to

subsection (b) of this section. The Court shall not be
required to make findings if the parties stipulate to
a transfer pursuant to this subdivision. Upon accep-
tance of the stipulation to transfer jurisdiction, the
Court shall transfer the proceedings to the Criminal
Division and the child shall be treated as an adult.
The state’s attorney shall commence criminal pro-
ceedings as in cases commenced against adults.

(g) The order granting or denying transfer of
jurisdiction shall not constitute a final judgment or
order within the meaning of Rules 3 and 4 of the
Vermont Rules of Appellate Procedure.

(h) If a person who has not attained the age of 16
at the time of the alleged offense has been pros-
ecuted as an adult and is not convicted of one of the
acts listed in subsection (a) of this section but is
convicted only of one or more lesser offenses, juris-
diction shall be transferred to the Family Division of
the Superior- Court for disposition.' A’ conviction
under this subsection shall be considered an adjudi-
cation of delinquency and not a conviction of crime,
and the entire matter shall be treated as if it had
remained in the Family Divisicn throughout In case
of an acqulttal for a matter specified in this subsec-
tion and in case of a transfer to the Family Division
under this subsection, the Court shall order the
sealing of all applicable files and records of the
Court, and such order shall be carried out as pro-
vided in 'subsection 5119(e) of this title.

(i) The record of a hearing conducted under sub-
section (c) of this section and any related files shall
be open to inspection only by persons specified in
subsections 5§117(b) and.(¢) of this title in accordance
with section 5119 of this title and by the attorney for
the child.

Hxstoncal Cltatxon.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009 ‘amended
2009, No 154 (Adj. Sess.), § 238; 2011, No 159 (Ad) Sess) § 4.

HISTORY

Revision note—2013. Substituted “Family Division of the Su-
perior Court” for “venile court” throughout the section.

Amendments—2011- (Adj. Sess.). Amended the section
generally.

—2009 (Adj. Sess.). Substituted “unmmal division of the supe-
rior court” for “district court” in the mtroductnry paragraph of
subsec. (a) and in subchv @mn.- "

-
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§ 5204a. Jurisdiction over adult defendant
for crime committed when defendant was un-

der age 18

(a) A proceeding may be commenced in the Fam-
ily Division against a defendant who has attained
the age of 18 if:

(1) the petition alleges that the defendant, be- -

fore attaining the age of 18, violated a crime listed in
subsection 5204(a) of this title;

(2) a juvenile petition was never filed based

upon the alleged conduct; and

(3) the statute of limitations has not tolled on

the crime which the defendant is alleged to have
committed.

(b)(1) The Family Division shall, except as pro-
vided in subdivision (2) of this subsection, transfer a
petition filed pursuant to subsection (a) of this
section to the Criminal Division if the Family Divi-
sion finds that:

(A) there is probable cause to believe that
while the defendant was less than 18 years of age
he or she committed an act listed in subsection
5204(a) of this title;

(B) there was good cause for not filing a
delinquency petition in the Family Division when
the defendant was less than 18 years of age;

(C) there has not been an unreasonable delay
in filing the petition; and

(D) transfer would be in the interest of justice
and public safety.

(2)(A) The Family Division may order that the
defendant be treated as a youthful offender con-
sistent with the applicable provisions of subchap-
ter 5 of chapter 52 of this title if the defendant is
under 23 years of age and the Family Division:

(i) makes the findings required by subdivi-
sions (1)(A), (B), and (C) of this subsection;

(ii) finds that the youth is amenable to
treatment or rehabilitation as a youthful of-
fender; and

(iii) finds that there are sufficient services
in the Family Division system and the Depart-
ment for Children and Families or the Depart-
ment of Corrections to meet the youth’s treat-
ment and rehabilitation needs.

(B) If the Family Division orders that the
defendant be treated as a youthful offender, the
Court shall approve a disposition case plan and
impose conditions of probation on the defendant.

(C) If the Family Division finds after hearing
that the defendant has violated the terms of his or
her probation, the Family Division may:

(i) maintain the defendant’s status as a
youthful offender, with modified conditions of
probation if the Court deems it appropriate; or

(ii) revoke the defendant’s youthful of-
fender status and transfer the petition to the
Criminal Division pursuant to subdivision (1) of
this subsection.
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(3) In making the determination required by
subdivision (1)(D) of this subsection, the Court may
consider, among other matters:

(A) The maturity of the defendant as deter-
mined by consideration of his or her age; home;
environment; emotional, psychological, and physi-
cal maturity; and relationship with and adjust-
ment to school and the community. y

(B) The extent and nature of the defendant’s
prior criminal record and record of delinquency.

(C) The nature of past treatment efforts and
the nature of the defendant’s response to them.

(D) Whether the alleged offense was commit-
ted in an aggressive, violent, premeditated, or
willful manner.

(E) The nature of any personal injuries re-
sulting from or intended to be caused by the
alleged act.

(F) Whether the protection of the community
would be best served by transferring jurisdiction
from the Family Division to the Criminal Division
of the Superior Court.

(c) If the Family Division does not transfer the
case to the Criminal Division or order that the
defendant be treated as a youthful offender pursu-
ant to subsection (b) of this section, the petition shall
be dismissed.

Historical Citation.
Added 2011, No. 16, § 2, eff. May 9, 2011.

ANNOTATIONS

1. Construction. Legislature’s attempt to clarify the law in
2011 after defendant was charged created an entirely new jurisdic-
tional statute providing procedures for adjudicating delinquency
petitions involving adult defendants where none existed before.
The new statute was plainly inconsistent with the prior law and
could not be considered merely a clarification of what a previous
legislature had intended the statute to mean. In re D.K,, 2012 VT
23, 191 Vt. 328, 47 A.3d 347.

§ 5205. Fingerprints; photographs

(a) Fingerprint files of a'child under the jurisdic-
tion of the Court shall be kept separate from those of
other persons under special security measures lim-
ited to inspection by law enforcement officers only on
a need-to-know basis unless otherwise authorized by
the Court in individual cases.

(b) Copies of fingerprints shall be maintained on
a local basis only and not sent to central state or

" federal depositories except in national security

cases.
(c) Fingerprints of persons under the jurisdiction
of the Court shall be removed and destroyed when:
(1) the petition alleging delinquency with re-
spect to which such fingerprints were taken does not
result in an adjudication of delinquency; or
(2) jurisdiction of the Court is terminated, pro-
vided that there has been no record of a criminal
offense by the child after reaching 16 years of age.
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(d) If latent prmts are found at the scene of an
offense and there is reason to believe that a. particu-
lar child was involved, the child may be finger-
printed for purposes of immediate comparison, and,
if the result is negative, the fingerprint card shall be
immediately destroyed.

(e) No' photograph shall be taken of ahy ch11d
when taken into custody without the consent of the
judge unless the case is transferred for cru'mnal
proceedmg

® A person who violates this sectlon shall be
imprisoned not more than six months or fined not
more than $500.00, or both.

Historical Citation.
Added 2007, No. 185 (AdJ Sess ), § 2, eff Jan. 1, 2009,

SUB CHAPTER 2

PETITION MERITS, AND
DISPOSITION :

§ 5221 Citation a.nd notice to appear at pre-
hmmary hearing-

(a) ‘Citation. If an officer has probable cause to
believe that a child has committed or is ‘committing
a delinquent act and the circumstances do not war-
rant taking the child into custody pursuant to sub-
chapter 3 of this chapter, the officer may issue a
citation, to- appear before a Judlcla.l oﬂicer in heu of
arrest. "

(b) Appearance in court. A child who receives a
citation described in this section shall appear ‘at the
Court designated in the citation at the time'and'date
specified in the citation unless otherwise notified by
the Court., . .

() Notlce to parent The officer who i issues the
citation shall also issue or cause to be issued a notice
to the child’s custodial parent guardian, or custo-
dian. The notice shall indicate the date, time, and
place of the prehm.mary hearing and shall dlrect the
responsible adult to appear at the heanng with the
child. .

(d) Form..The c1tat10n to appear shall be dated
and signed by the issuing officer and shall direct the
child to appear before a judicial officer at a stated
time and place. The citation shall state the name of
the child to whom it is addressed, the delinquent act
that the child is a]leged to have ‘cofnmitted, and a
notice that the child is- entitled to be represented by
an attorney at the hearing and that an attorney will
be appointed for the child if the parent or guardian
is indigent and cannot afford an attorney.

- (e) Filing of citation. The issuing officer shall
sign the citation and file the citation and an affidavit
as to probable cause W1th the state’s attorney.

Historical Citation.
Added 2007, No. 185 (Adj. Sess) § 2 eﬁ' Jan 1,2009.
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§ 5222, Petition; contents

(a) The petition shall be supported by an affidavit
as to probable cause. The petrtlon shall contain the
following: '

(1) ‘A concise statement of the facts wh1ch sup-
port the conclusion that the child has committed a
dehnquent act, together with a statement that it is
in the best mterests of the child that the proceedmgs
be brought. :

~ (2) The name, date of bu'th, telephone number,
and residence address; if known, of the child and the
custodial and noncustodial parents or.the guardian
or custodian of the child, if other than parent. If a
parent is a participant in the Safe At Home Program
pursuant to 15 V.S.A. § 1152, the petition shall so
specify.

(b) If a temporary care order has: been 1ssued or
the State is requesting that custody be transferred

to the Commissjoner, the petition shall contain Ju-

risdictional information as required by the Uniform
Child Custody Junsdlctmn Act 15 VSA. § 1032 et
seq.

(¢}, A petition alleging a delmquent actT may not be
amended to allege that a ch11d is'in need of care or
supervision, and a child who has beén’ ad_]udged a

delmquent child as'a result of a dehnquency petition

may not be subsequently adjudged a child in need of
care or supemsmn, unless'a separate petltlon a]leg-
ing that the child is in need of care or supemSmn is
filed.” ;

H.lstoncal Cltatxon
Added 2007, No. 185 (Acb Sess) § 2 eff.; Jan 1, 2009

-

§ 5223 Fllmg of petltlon

(a) When notice to the ch1ld is. provided by cita-
tion, the state’s attorney shall ﬁle the petition and
supporting affidavit at least 10 days | pnor to the date
for the prehmmary heanng specxﬁed in the citation.

"(b) The Court shall send or deliver a copy of the
petltlon and ' affidavit to all persons reqmred to
recejve notice, including the" noncustodlal parent as
soon as p0551b1e after the petltlon is ﬁled and at least

. fivé days prior to the date set for the prehmmary

hearing.

AT

Historical Citation. [ iy
‘Added 2007, No.’ 185 (Adj. Sess) § 2 eﬁ' Jan, 1, 2009.

§ 5224 Failure to appear at preliminary
hearing >

If a child or custodial parent guardian or custo-
dian fails to appear at the prelmnnary ‘hearing as
directed by a citation, the Court i may issue d sum-
mons to appear, an order to have the ch11d brought to

this. htle ' I

Hlstoncal Cltatlon. T
Added 2007, No. 185 (Adj: Sess.); § 2, efE Jan 1372009, 1 7F°
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T.33 § 5225

§ 5225. Preliminary hearing; risk assessment

(a) A preliminary hearing shall be held at the
time and date specified on the citation or as other-
wise ordered by the Court. If a child is taken into
custody prior to the preliminary hearing, the pre-
liminary hearing shall be at the time of the tempo-
rary care hearing.

(b) Prior to the preliminary hearing, the child
shall be afforded an opportunity to undergo a risk
and needs screening, which shall be conducted by
the Department or by a community provider that
has contracted with the Department to provide risk
and need screenings for children alleged to have
committed delinquent acts. If the child participates
in such a screening, the Department or the commu-
nity provider shall report the risk level result of the
screening to the state’s attorney. If a charge is
brought in the Family Division, the risk level result
shall be provided to the child’s attorney. Except on
agreement of the parties, the results shall not be
provided to the Court until after a merits finding has
been made.

(c) Counsel for the child shall be assigned prior to
the preliminary hearing.

(d) At the preliminary hearing, the Court shall
appoint a guardian ad litem for the child. The
guardian ad litem may be the child’s parent, guard-
ian, or custodian. On its own motion or motion by
the child’s attorney, the Court may appoint a guard-
ian ad litem other than a parent, guardian or
custodian.

(e) At the preliminary hearing, a denial shall be
entered to the allegations of the petition, unless the
juvenile, after adequate consultation with the
guardian ad litem and counsel, enters an admission.
If the juvenile enters an admission, the disposition
case plan required by section 5230 of this title may
be waived and the Court may proceed directly to
disposition, provided that the juvenile, the custodial
parent, the state’s attorney, the guardian ad litem,
and the Department agree.

(f) The Court may order the child to abide by
conditions of release pending a merits or disposition
hearing.

Historical Citation.

Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended

2011, No, 159 (Adj. Sess.), § 6.

HISTORY

Amendments—2011 (Adj. Sess.). Amended the section gener-
ally.

§ 5226. Notification of conditions of release
to victim in delinquency proceedings

A victim in a delinquency proceeding based on a
listed crime shall be notified promptly by the pros-
ecutor’s office when conditions of release are initially
ordered or modified by the Court and of the identity

406
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of the child when the conditions of release relate to
the victim or a member of the victim’s family or

current household. A victim in a delinquency pro--

ceeding based on an act that is not a listed crime
shall be notified promptly by the Court when condi-
tions of release are initially ordered or modified by
the Court and shall be notified promptly of the
identity of the child when the conditions of release
relate to the victim or a member of the victim’s
family or current household. Victims are entitled
only to information contained in the conditions of
release that pertain to the victim or a member of the
victim’s family or current household.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5227, Timelines for pretrial and merits
hearing

(a) Pre-trial hearing. At the preliminary hear-
ing, the Court shall set a date for a pretrial hearing
on the petition. The pretrial hearing shall be held
within 15 days of the preliminary hearing. In the
event there is no admission or dismissal at the
pretrial hearing, the Court shall set the matter for a
hearing to adjudicate the merits of the petition.

(b) Merits hearing. Except for good cause
shown, a merits hearing shall be held and merits
adjudicated no later than 60 days from the date of
the preliminary hearing.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009,

'§ 5228, Constitutional protections for a child

in delinquency proceedings

A child charged with a delinquent act need not be
a witness against, nor otherwise incriminate, him-
gelf or herself. Any extrajudicial statement, if con-
stitutionally inadmissible in a criminal proceeding,
shall not be used against the child. Evidence ille-
gally seized or obtained shall not be used over
objection to establish the charge against the child. A
confession out of court is insufficient to support an
adjudication of delinquency unless corroborated in
whole or in part by other substantial evidence.
Historical Citation.

Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5229. Merits adjudication

(a) The parties at a merits hearing in a delin-
quency proceeding shall be limited to the state’s
attorney and the child who is the subject of the
petition. A merits adjudication hearing shall not
proceed forward unless the child who is the subject
of the delinquency petition is present in court.

(b) The State shall have the burden of establish-
ing beyond a reasonable doubt that the child has
committed a delinquent act.
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(c) If the child who is the subject of the delin-
quency petition enters an admission to the petition,
the Court shall not accept the admission without
first addressing the child persona]ly in open court
and determining that:

(1) the plea is voluntary; :

(2) the child understands the nature of the
delinquent act charged, the right to contest the
charge, and the rights which will be waived if the
admission is accepted by the court; and

(3). there is a factual basis for the delinquent
act charged in the petition.

(d) A merits hearing shall be conducted in accor-
dance with the Vermont Rules of Evidence.

(e) If the merits are contested, the Court, after .

hearing the evidence, shall make 1ts ﬁndmgs on the
record.

(f) If the Court finds that the allegatnons made in
the petition have not been established beyond a
reasonable doubt, the Court shall dismiss the peti-
tion and vacate any orders transferring custody to
the State or other person or any conditional custody
orders.

(g) If, based on the child’s admission or the evi-
dence presented, the Court finds beyond a reason-
able doubt that the child has committed a delin-
quent act, the Court shall order the Department to
prepare a dlsposmon case plan within 28 days of the
merits adjudication and shall set the matter for a
disposition hearing. In no event, shall a disposition
hearing be held later than 35 days after a finding

" that a child is delinquént.”

(h) The Court may proceed dxrectly to disposition
providing that the child, the custodial parent, the
state’s attorney, and the Department agree.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5230. Dlsposﬂslon case plan

(a) Fllmg of case plan. The Department shall
file a disposition case plan no later than 28 days
from the date of the finding by the Court that a child
is delinquent. The disposition ease plan shall not be
used or referred to as evidence pnor toa ﬁndmg that
a child is delinquent.

- (b) Content of case plan. A dlsposmon case
plan shall include, as appropriate: -

(1).-An assessment of the child’s med.lcal psy-
chological, social, educational, and vocational. needs

:(2) An assessment of the impact of the delin-
quent act on the victim and the community, includ-
ing, whenever possible, a statement from the victim.

(3) A description. of the child’s home, school,
commumty, and current living situation.

- (4) An assessment of the chlld .and family’s
strengths and risk factors.

(5) Proposed conditions of probatmn which ad-
dress the identified risks and provide for, to the

DELINQUENCY PROCEEDINGS

T.33 § 5231

extent possible, repair of the harm to victims and
the community. Proposed conditions may include a
recommendation as to the term of probation. -

(6) The plan of services shall describe the re-
sponsibilities of the child, the parent, guardian or
custodian, the Department, other family members;
and treatment providers, including a description of
the services required to achieve successful comple-
tion of the goals of probation and, if the child has
been placed in the custody of the Department the
permanency goal.

{(c) Case plan for chlld in custody Ifa Chlld is
in the custody of the Commissioner at the time of
disposition or if a transfer of custody is requested,
the case plan shall mclude the followmg addltlonal
information:

(1) A permanency goal if the child is in custody.
The long-term goal for a child found to be delinquent
and placed in the custody of the Department is a safe
and permanent, home. A disposition caseé plan shall

include a permanency goal and an estimated date

for achieving the permanency goal. The plan shall
specify whether ‘permanency” will be :achieved

through reunification with a.parent, custodian, or -

guardian; adoption; permanent guardianship; or
other permanent placement. In addition to a pri-
mary permanency goal the plan may 1dent1fy a.
concurrent permanency goal.

(2). A recommendation with respect to custody
for the child and a recommendatmn for parent-chlld
contact if appropriate.

3) A request for child support if the child has
been placed in the custody of the Department or the
Department recom.mends a transfer of custody

Hlstoncal Citation.
Added 2007, No. 185 (Adj. Séss. ), § 2, eff. Jan. 1 2009.,

§ 5231. D1spos1t10n hearmg

. (a) Timeline. A disposition hearing shall be held
no later than 35 days after a finding that a child is
delinquent.

(b) Hearing procedure. i, dlspoemon is con-
tested, all parties shall have the right to present
evidence and examine witnesses. Hearsay may be
admitted and may be relied on to the extent of its
probative value. If reports are admitted, the parties
shall be afforded an opportunity to examine those
persons making the reports, but sources of conﬁden~
tial information need not be disclosed.

. (c). Standard of proof. If the Court .termmates
the parental rights of one or both parents, the
standard of proof on the issue of such termination
shall be clear and convincing evidence. On all other
issues, the standard of proof sha]l be a preponder-
ance of the evidence.

(d) Termination of parental rights. If the
Commissioner or the attorney for the child seeks an
order terminating parental rights of one- or: both
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T.33 § 5232

parents and transfer of custody to the Commissioner
without limitation as to adoption, the Court shall
consider the best interests of the child in accordance
with section 5114 of this title.

(e) Further hearing. On its own motion or the
motion of a party, the Court may schedule a further
hearing to obtain reports or other information nec-
essary for the appropriate disposition of the case.
The Court shall make an appropriate order for the
temporary care of the child pending a final disposi-
tion order. The Court shall give scheduling priority
to cases in which the child has been removed from
the home.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5232. Disposition order

(a) If a child is found to be a delinquent child, the
Court shall make such orders at disposition as may
provide for:

(1) the child’s supervision, care, and rehabilita-
tion;

(2) the protection of the community;

(3) accountability to victims and the commu-
nity for offenses committed; and

(4) the development of competencies to enable
the child to become a responsible and productive
member of the community.

(b) In carrying out the purposes outlined in sub-
section (a) of this section, the Court may:

(1) Place the child on probation subject to the
supervision of the commissioner, upon such condi-
tions as the Court may prescribe. The length of
probation shall be as prescribed by the Court or
until further order of the Court.

(2) Order custody of the child be given to the
custodial parent, guardian, or custodian. For a fixed
period of time following disposition, the Court may
order that custody be subject to such conditions and
limitations as the Court may deem necessary and
sufficient to provide for the safety of the child and
the community. Conditions may include protective
supervision for up to one year following the disposi-
tion order unless further extended by court order.
The Court shall schedule regular review hearings to
determine whether the conditions continue to be
necessary,

(8) Transfer custody of the child to a noncusto-
dial parent, relative, or person with a significant
connection to the child.

(4) Transfer custody of the child to the Commis-
sioner.

(6) Terminate parental rights and transfer cus-
tody and guardianship to the Department without
limitation as to adoption.

(6) Issue an order of permanent guardianship
pursuant to 14 V.S.A, § 2664.

HUMAN SERVICES Ch. 52

(7) Refer a child directly to a youth-appropriate
community-based provider that has been approved
by the Department, which may include a community
justice center or a balanced and restorative justice
program. Referral to a community-based provider
pursuant to this subdivision shall not require the
Court to place the child on probation. If the commu-
nity-based provider does not accept the case or if the
child fails to complete the program in a manner
deemed satisfactory and timely by the provider, the
child shall return to the Court for disposition.

(c) If the Court orders the transfer of custody of
the child pursuant to subdivisions (b)(4) and (5) of
this section, the Court shall establish a permanency
goal for the child and adopt a case plan prepared by
the Department designed to achieve the perma-
nency goal. If the Court determines that the plan
proposed by the Department does not adequately
support the permanency goal for the child, the Court
may reject the plan proposed by the Department and
order the Department to prepare and submit a
revised plan for Court approval.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended
2009, No. 28, § 3, eff. May 21, 2009; 2011, No. 159 (Adj. Sess.), § 5.

HISTORY

Amendments— 2011 (Adj. Sess.). Subdivision (b)(7): Added.
—2009. Subdivision (b)(6): Added.

§ 5233. Victim’s statement at disposition pro-
ceeding; victim notification

" (a) Upon the filing of a delinquency petition, the
Court shall notify a victim of his or her rights as
provided by law and his or her responsibilities
regarding the confidential nature of juvenile pro-
ceedings.

(b) A victim of a delinquent act has the right in a
disposition proceeding to file with the Court a writ-
ten or recorded statement of the impact of the
delinquent act on the victim and the need for resti-
tution. A victim of a delinquent act involving a listed
crime also has the right to be present at the dispo-
gition hearing for the sole purpose of presenting to
the Court the impact of the delinquent act on the
victim and the need for restitution. A victim of a
delinquent act that is not a listed crime may be

present at the disposition hearing for the sole pur- .

pose of presenting to the Court the impact of the
delinquent act on the victim and the need for resti-
tution if the Court finds that the victim’s presence at
the disposition hearing is in the best interests of the
child and the victim. The Court shall take a victim’s
views into consideration in the court’s disposition
order. A victim shall not be allowed to be personally
present at any portion of the disposition hearing
except to present the impact statement unless au-
thorized by the Court.
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(c) After an adjudication of delinquency has been
made involving an act that is not a listed crime, the
Court shall inform the victim of the disposition of
the case. Upon request of the victim, the Court may
release to the victim the identity of the child if the
Court finds that release of the child’s identity to the

victim is in the best interests of both the child and

the victim. : ‘ _

"(d) After an adjudication of delinquency has been
made involving an act that is a listed crime, the
state’s attomey’s office shall ; inform the victim of the
disposition in the case. Upon request of the victim,
the state’s attorney’s office shall release to the victim
the identity of the child.

‘(e) For the purposes of this sectlon, disposition'in
the case shall include whether the child was placed
on probation and information regarding’ cond1t10ns
of probation relevant to the vietim.

Historical Citation. 1 1
.Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5234. Rights of victims in delinquency pro- .

ceedings involving a listed crime

.. The victim in a delinquency proceeding involving
a listed crime shall have the following rights:

(1) To be notified by the prosecutor’s office in a
timely manner when a predispositional or disposi-
tional court proceeding is scheduled to take place
and when a court proceeding of which he or she has
been notified will not take place as: scheduled.

(2) To be notified by the prosecutor’s office as to
whether delinquency has been found and disposition
has occurred, including any conditions or restitution
relevant to the victim.

(3) To present a victim’s 1mpact statement at
the disposition hearing in accordance with subsec-
tion 5233(b) of this title and to be notified as to the
disposition pursuant to subsection 5233(d) of this
title. . .

(4) Upon request, to be notified by the agency
having custody of the delinquent child before he or
she is discharged from & secure or staff-secured
residential facility. The name of the facility shall not
be disclosed. An agency’s inability to give notifica-
tion shall not preclude the release. However, in such
an event, the agency shall take reasonable steps to
give nomﬁcatlon of the release as soon thereafter as

: practlcable Notification efforts shall be deemed rea-

sonable if the agency attempts to contact the victim
at the address or telephone number provided to the
agency in the request for notification.

(6) To obtain the name of the child in accor-

. dance with sections 5226 and 5233 of this title.

(6) To be notified by the Court of the victim’s
rights under this gection.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.
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§ 5235. Juvenile restitution

(a) Restitution shall be considered in every case
in which a victim of a delinquent act has suffered a
material loss. For purposes of this section, “material
loss” means uninsured property loss, uninsured out-
of-pocket monetary loss, uninsured lost wages, and
uninsured medical expenses.

. (b) When ordered, restitution may include:

(1) return of property wrongfully taken from
the victim;,

(2) cash, credlt card or installment payments .

paid to the Restitution Umt and

(3) payments in kind, if acceptable to the vic-
(¢ In awarding restitution, the Court shall make
findings in accordance with subdivision 5262(b)(2) of
this title.

(d) If restitution is ordered the victim shall be, '

entitled to payment from the Crime Victims’ Resti-
tution Fund, pursuant to 13 V.S.A. § 5363. An order
of restitution shall establish the amount of material
loss incurred by the victim, which shall be the
restitution judgment order. Every order of restitu-
tion shall include: .

(1) the juvenile’s name and address,

(2) the name of the victim;

(3) the amount ordered,; and ~

(4) any co-defendant names if apphcable

(e) In the event the juvenile is unable to. pay the

restitution judgment order at the time of disposition,
the Court shall fix the amount thereof, which shall
not exceed an amount the juvenile can or will be able
to pay, and shall fix the manner of performance or
refer to a restorative justice program that will ad-
dress how loss resulting from the delinquency will
be addressed, subject to modlﬁcatlon under section

.5264 of this tltle

(0 The Court shall t:ransmlt acopyofa restltutmn
order to the Restitution Unit, which shall make
payment to the victim in accordance Wlth 13 VS.A
§ 5363.

(g) To the extent that the Victims’ Compensation
Board has made payment to or on behalf of the
victim in accordance with 13.V.S.A. chapter 167,
restitution, if imposed, shall be paid to the Restitu-
tion Unit, which shall make payment to the Cnme

"Victims’ Compensation Fund.

(h) When restitution is requested but not ordered
the Court shall set forth.on the record 1ts reasons for
not ordering restitution: . .

(i) Any information. concermng restltutlon pay-
ments made by a juvenile shall be available to the
Vermont Restitution Unit for purposes of determin-
ing restitution obligations of adult and: _]uvemle
co-defendants.

() In accordance with 13 V.S.A. § 5363, the Res-
titution Unit is authorized to make payments to

victims of delinquent-acts where restitution was-
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ordered by a court prior to July 1, 2008, and the
order was first entered on or after July 1, 2004.
(k)(1) The Restitution Unit may bring an action to

enforce a restitution order issued under this section
in the Superior or Small Claims Court of the county
where the offender resides or in the county where
the order was issued. In an action under this sub-
section, a restitution order issued in a juvenile
proceeding shall be enforceable in Superior or Small
Claims Court in the same manner as a civil judg-
ment. Superior and Small Claims Court filing fees
shall be waived for an action under this subsection,
and for an action to renew a restitution judgment.

(2) An action under this subsection may be
brought only after the offender reaches 18 years of
age, and shall not be subject to any limitations
period.

(3) For purposes of this subsection, a restitu-
tion order issued in a juvenile proceeding shall not
be confidential.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

SUBCHAPTER 3
CHILDREN IN CUSTODY

§ 5251. Taking into custody

A child may be taken into custody by an officer:
(1) pursuant to the laws of arrest of this State;
(2) pursuant to an order of the Court under the
provisions of this chapter and chapters 51 and 53 of
this title; or
(3) when the officer has reasonable grounds to
believe that the child has committed a delinquent
act; and that the child’s immediate welfare or the
protection of the community, or both, require the

~ child’s removal from the child’s current home.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5252. Request for emergency care order

(a) If an officer takes a child who is alleged to be
delinquent into custody, the officer shall immedi-
ately notify the child’s custodial parent, guardian, or
custodian and release the child to the care of child’s
custodial parent, guardian, or custodian unless the
officer determines that the child’s immediate welfare
or the protection of the community, or both, require
the child’s continued removal from the home.

(b) Ifthe officer determines that the child’s imme-
diate welfare, the protection of the community, or
both, require the child’s continued removal from the
home, the officer shall:

(1) Take the child into custody pending either
issuance of an emergency care order or direction
from the state’s attorney to release the child.

HUMAN SERVICES
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(2) Prepare an affidavit in support of a request
for an emergency care order. The affidavit shall
include the reasons for taking the child into custody
and, if known, placements with which the child is
fam.lhar the names, addresses, and telephone num-
bers of the child's parents, guardlans, or custodians,
and the name, address, and telephone number of
any relative who has indicated an interest in talking
temporary custody of the child. The officer shall
contact the Department, and, if the Department has
knowledge of the reasons for the removal of the
child, the Department may prepare an affidavit as a
supplement to the affidavit of the law enforcement
officer.

(3) Provide the affidavit to the state’s attorney.

(c) If the child is taken into custody during regu-
lar court hours, the state’s attorney shall immedi-
ately file a request for an emergency care order
accompanied by the supporting affidavit or direct
the immediate return of the child to the child’s
custodial parent, guardian, or custodian. If the child
is taken into custody after regular court hours or on
a weekend or holiday, the state’s attorney or officer
shall contact a judge to request an emergency care
order or return the child to the child’s custodial
parent, guardian, or custodian. If an order is
granted, the state’s attorney shall file the supporting
affidavit with the Family Division of the Superior
Court on the next day that the Court is open.

(d) If the judge denies a request for an emergency
care order, the state’s attorney shall direct the
immediate return of the child to the child’s custodial

‘parent, guardian, or custodian.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 238.

HISTORY

Amendments—2009 (Adj. Sess.). Substituted “family division
of the superior court” for “family court” in subsec, (c).

§ 5253. Emergency care order; conditional
custody order

(a)(1) Transfer of temporary custody. The
Court may issue an emergency care order transfer-
ring temporary custody of the child to the Depart-
ment pending a temporary care hearing if the Court
determines that:

(A) there is probable cause that the child has
committed a delinquent act; and
(B) continued residence in the home is con-
trary to the child’s welfare because:
(i) the child cannot be controlled at home
and is at rigk of harm to self or others; or
(ii) continued residence in the home will
not safeguard the well-being of the child and the
safety of the community because of the serious
and dangerous nature of the act the juvenile is
alleged to have committed.
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. (2) The determination may be made ex parte,
provided .that it is reasonably supported by the
affidavit prepared in accordance with subsection
5152(b) of this title.

(b) Contents of emergency care order The
emergency care order shall contain:

(1) A written ﬁnding that the child’s continued
residence in the home is contrary to the child’s
welfare and the factual allegatlons that support that
finding.

(2) The date, hour, and place of the temporary
care hearing to be held pursuant to section 5255 of
this title.

(3) Notice of a parent’s right to counsel at the
temporary care hearing.

(c) Conditional custody order. If the Court
determines that the child ‘may safely remain in the
custody of the custodial parent, guardian, or custo-
dian, the Court may deny the request for an emer-
gency care order and issue an emergency conditional
custody order. The order shall contain:

(1) Conditions and limitations necessary to pro-
tect the child, the community, or both.

(2) The date, hour, and place of the temporary

care hearing to be held pursuant to section 5255 of

this title.
.(3) Notice ofa parent’s right to counsel at the

hearmg
Historical Cltatxon
- Added 2007, No. 185 (Adj. Sess) § 2, eff. Jan. 1 2009

§ 5254. Notice of emergency care order and
temporary care hearing

(a) Notice to custodial parent An officer shall
deliver a copy of the emergency care order or condi-

" tional custody order to the custodial parent, guard-

ian, or custodian of the child. If delivery cannot be
made in a timely maunner, the officer.shall otherwise
notify or cause to be notified the custodial parent,
guardian, or custodian of the order; the date, time,
and place of the temporary care hearing, and the
right to counsel. If the custodial parent, guardian, or
custodian cannot be located, the officer shall so
certify to.the Court in an aﬂidav1t describing the

~ efforts made to locate the. custodlal parent, guard-

ian, or custodian. i

(b) Notice to noncustodlal parent The De-
partment shall make reasonable efforts to locate any
noncustodial parent and provide the noncustodial
parent with the emergency care or conditional cus-
tody order, notice of the date, hour, and place of the
temporary care hearing and of the right to counsel.
If the noncustodial parent cannot be located, the

- Department shall provide to the Court a summary of

the efforts made to locate the noncustodial parent.

(c) Notice to. other parties. The Court.shall
notify the followmg persons of the date and time of
the temporary care hearing:

DELINQUENCY PROCEEDINGS

T.33 § 5256

(1) The state’s attorney.
.(2) The Department. :

(3) An attorney. to represent the child.

(4) A guardian ad litem for the child. -

(5) An attorney to represent each parent. The
attorney may be court-appointed in the event a
parent is eligible, or may be an attorney who has
entered an appearance on behalf of a parent.

Historical Citation.
Added 2007, No. 185 (AdJ Sess.), § 2, eff Jan. 1, 2009.

§-5255. Temporary care hearmg =
(a) Atemporary care hearing shall be held within

* 72 hours of the issuance of an emergency care order

or conditional custody order under section 5253 of
this title. State holidays shall be excluded from the
computation of 72 hours. If the custodial parent,

guardian, or custodian has not been notified in -

accordance with section 5254 of this title and does
not appear or waive appearance at the temporary
care hearing and files thereafter with the Court an
affidavit so showing, the Court shall hold another
temporary care hearing within one business day of
the filing of the.affidavit as if no temporary care
hearing had theretofore been held. - - :

(b) If the state’s attorney is seeking a temporary
care order, the state’s attorney shall file a petition on
or before the temporary care hearing. If the state’s

attorney elects not to file a petition, the; state’s

attorney shall so notify the Court, and the Court
shall vacate any temporary orders.

(c) The following persons shall be present at the
tempora.ry care hearmg

(1) The child.

(2) The chlld’s custod1a1 parent, guardian, or
custodian, unless he or she cannot be located or fails
to appear in response to notice.

.(8) The child’s guardian ad litem.

(4) An attorney for the child.

(5) An attomey for the custodial parent, if re-
quested 2

.(6) A representatwe of the Department

(7). The state’s attorney.

(d) A noncustodial parent and his or her attorney
shall have the right to be present at the hearing. The
hearing shall not-be delayed by reason of the inabil-
ity of the Department to locate the noncustodial
parent. }

(e) The Department shall prov1de the followmg
information to the Court at the hearing: - .-

(1) Any reasons for the child’s removal which
are not set forth in‘the affidavit required pursuant to
section 5252 of this title. -

(2). Sérvices, if any, provided to the child and

‘ the family in an effort to prévent removal.

(3) The need, if any, for continued custody of the
child with-the Department pending a hearing to
adjudicate the merits of the petition.
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(4) Services which could facilitate the return of
the child to the custody of the parent or guardian.

(5)(A) The identity of a noncustodial parent and

any relatives known to the Department who may
be suitable, willing, and available to assume tem-
porary custody of the child. , .

(B) With respect to any person whom the
Department identifies pursuant to this subdivi-
sion, the Department shall conduct an assessment
of the suitability of the person to care for the child.
The assessment shall include consideration of the
person’s ability to care for the child’s needs, a

‘criminal history record as defined in 20 V.S.A.
§ 2056a(a)(1) in accordance with subdivision
(5)(C) of this subsection, and a check of allegations
of prior child abuse or neglect by the person or by
other adults in the person’s home. The Court may
continue the hearing if necessary to permit the
Department to complete the assessment.

(C) The Department shall request from the
Vermont Criminal Information Center criminal
history record information for any person being
considered to assume temporary legal custody of
the child pursuant to this subdivision. The request
shall be in writing and shall be accompanied by a
release signed by the person. The Department
through the Vermont Criminal Information Cen-
ter shall request criminal history record informa-
tion from the appropriate state criminal reposito-
ries in all states in which it has reason to believe
the person has resided or been employed. If no
disqualifying record is identified at the state level,
the Department through the Vermont Criminal
Information Center shall request from the Federal
Bureau of Investigation a National Criminal His-
tory Record Check of the person’s criminal history.
The request to the FBI shall be accompanied by a
set of the person’s fingerprints and a fee estab-
lished by the Vermont Criminal Information Cen-
ter. The Vermont Criminal Information Center
shall send the Department the criminal history
record from any state repository and the FBI of a
person about whom a request is made under this
subdivision or inform the Department that no
record exists. The Department shall promptly
provide a copy of the criminal history record, if
any, to the person and shall inform the person that
he or she has the right to appeal the accuracy and
completeness of the record through the Vermont
Criminal Information Center. Upon completion of
the process under this subdivision, the person’s
fingerprint card shall be destroyed.

(6) Additional information as required by the
Uniform Child Custody Jurisdiction Act pursuant to
15 V.S.A. § 1037 and the Indian Child Welfare Act
pursuant to 25 U.S.C. § 1901 et seq.

(O All parties shall have the right to present
evidence on their own behalf and examine wit-
nesses. Hearsay, to the extent it is deemed relevant

HUMAN SERVICES Ch. 52

and reliable by the Court, shall be admissible. The
Court may in its discretion limit testimony and
evidence to only that which goes to the issues of
removal, custody, and the child’s welfare.

(g) The temporary care hearing shall also be a
preliminary hearing on the petition.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

HISTORY

References in text, The Federal Bureau of Information, re-
ferred to in subdiv. (e)(5)(B), is codified as 28 U.S.C. § 531 et seq.

Revision note—2008. In subdiv. (e)(5)(B), substituted “subdivi-
sion 2056a(a)(1) of Title 20” for 20 V.S.A. § 2056a(a)(1)” to conform
reference to V.S.A. style.

§ 5256. Temporary care order

(a) The Court shall order that custody be re-
turned to the child’s custodial parent, guardian, or
custodian unless the Court finds by a preponderance
of the evidence that return to the home would be
contrary to the welfare of the child because of any of
the following:

(1) The child cannot be controlled at home and

_ is at risk of harm to self or others.

(2) Continued residence in the home will not
protect the community because of the serious and
dangerous nature of the act the child is alleged to
have committed.

(3) The child’s welfare is otherwise endangered.

(b) Upon a finding that any of the conditions set
forth in subsection (a) of this section exists, the
Court may issue such temporary orders related to
the custody of the child as it deems necessary and
sufficient to protect the welfare and safety of the
child, and the safety of the community, including:

(1) A conditional custody order returning cus-
tody of the child to the custodial parent, guardian, or
custodian, subject to such conditions and limitation
as the Court may deem necessary and sufficient to
protect the child and the community.

(2) An order transferring temporary custody of
the child to a noncustodial parent or a relative.

(3) A temporary care order transferring tempo-
rary custody of the child to the Commissioner.

(c)(1) Ifthe Court transfers custody of the child to
the Commissioner, the Court shall issue a written
temporary care order. The order shall include:

(A) a finding that remaining in the home is
contrary to the child’s welfare and the facts upon
which that finding is based; and

(B) afinding as to whether reasonable efforts
were made to prevent the unnecessary removal of
the child from the home.

(2) If at the conclusion of the hearing the Court
lacks sufficient evidence to make findings on
whether reasonable efforts were made to prevent the
removal of the child from the home, that determina-
tion shall be made at the next scheduled hearing in
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the case but, in any event, no later than 60 days
after the issuance of the 1mt1al order removmg a
child from .the home.

(3) The order may include such other prov1s1ons
as may be necessary for the protection and welfare of
the child:

A) Condltmns of release.

(B) An order for parent-child contact under
such terms and conditions as are necessary for the
protection of the child.

(C) An order that the department provide the
child with services if legal custody of the child has
been transferred to the Commissioner.

(D) An order that the department refer a
parent to services:

(E) A genetlc testmg order if parentage of the
child is at issue. _

(F) An order that the department make dili-
gent efforts to locate the noncustodial parent.

. (GQ) An order that the custodial parent pro-
vide the department with names of all potential
noncustodial parents and relatives of the child.

(H) An order establishing protective supervi-

. sion and requiri'ng the department to make appro-
priate service referrals for the child and the family
if legal custody is transferred to an md1v1dua1
other than the Commissioner.

(4) In his or her discretion, the Commissioner
may provide assistance and services to children and
families to the extent that funds permit, notwith-
standmg subdivision (3)(C) of thls subsection.

Historical Cntatxon. .
Added 2007, No. 185 (AdJ Sess ), § 2, eff. Jan 1, 2009

§ 5257.. Fxhng of 1mtlal case plan

(a) If a temporary care order is issued granting
custody to the Commissioner, the Department shall
prepare and file with the Court an initial case plan
for the child and the family within 60°days of the
child’s removal from the home. The Department
shall provide a copy of the case plan to the parties,
their attorneys, and the guardian ad litem. .

(b) The initial case plan shall not be used or
referred to as evidence prior to a finding that the
child has committed a delinquent act..

Historical Citation. .
Added 2007 No 186 (AdJ Sess ),§ 2, eff. Ja.n. L 2009

§-5258. Postdlsposmon review and perma-
nency review for delinquents in custody

“Whenever custody of a delinquent child is trans-
ferred tothe Commissioner, the custody order of the
Court shall be subject to a postdisposition review
hearing pursuant to section 5320 of this title and
permanency reviews pursuant to section 5321 of this
title: At the permanency review, the.Court shall
review the permanency plan and determine-wh_ether

DELINQUENCY PROCEEDINGS
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the plan advances the permanency goal recom-
mended by the Department. The Court may accept
or reject the plan, but may not designate a particu-
lar placement for a child in the Department’s legal
custody.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

SUBCHAPTER 4’
PROBATION .

§ 5261. Powers and tesponsibi]itiee of the
Commissioner regarding juvenile probation

The Commissioner shall be charged with the fol-
lowing powers and responsibilities tegarding the
administration of juvenile probatlon

(1) To maintain supervision of juveniles placed
on. probation. .

(2) To supervise the administration of juvenile
probation services, including the authority fo enter
into contracts with commumty -based agencies to
provide probation services which may include resti-
tution and community service programs and to es-

tablish pohc1es and standards and adopt rules re- -
- ga.rdmg

" juvenile”  probation - mvestlgatlon
supemsmn casework and caseloads, record-keep-

"ing, and the qualification of juvenile probation offi-

cers.

~(3) To prescribe rules, consistent with any or-
ders of the Court, governirig the conduct of _]uvemles
on probation.

Historical Citation.
Added 2007 No. 185 (AdJ Sess) § 2, eff, Ja.n 1 2009

§ 5262. Conditions of probatmn

(a) The conditions of probation shall be such as
the Court in its discretion’ deéms nécessary to en-
sure to the greatest éxtent reasonably possible that
the juvenile will-be provided ‘a program: of treat-
ment, training, and rehabilitation consistent with
the protection of the public interest. The Court shall
provide as an explicit condition of ‘every juvenile
probation certificate that if the juvenile is adJudl-

. cated a delinquent or is.convicted of an adult crime

while on probatlon, then the Court may find the
juvenile in violation of the conditions of probation.
(b) The Court may, as a condmon of probatmn
require that the juvenile:
(1) Work faithfully for a prescnbed number of
hours at a community service activity acceptable to
the Court or, if so ordered by the Court, at a

community service acnwty acceptable to B probatlon :

officer.

(2) Make restitution or reparation to the victim
of the juvenile’s. conduct for the damage or injury
which was sustained. When restitution or repara-
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T.33 § 5263

tion is a condition of probation, the Court shall fix
the amount thereof. The Court shall further deter-
mine the amount the juvenile can or will be able to
pay and fix the manner of performance. In the
alternative, the Court may refer the determination
of the amount, the ability to pay, and the manner of
performance to a restorative justice panel.

(3) Participate in programs designed to develop
competencies to enable the child to become a respon-
sible and productive member of the community.

(4) Refrain from purchasing or possessing a
firearm or ammunition, any destructive device, or
any dangerous weapon unless granted written per-
mission by the Court or juvenile probation officer.

(5) Report to a juvenile probation officer at
reasonable times as directed by the Court or the
probation officer.

(6) Permit the juvenile probation officer to visit
the juvenile at reasonable times at home or else-
where.

(7) Remain within the jurisdiction of the Court
unless granted permission to leave by the Court or
the probation officer.

(8) Answer all reasonable inquiries by the juve-
nile probation officer and promptly notify the proba-
tion officer of any change in address or employment.

(9) Satisfy any other conditions reasonably re-
lated to the juvenile’s rehabilitation.

(10) Reside at home or other location specified
by the Court.

(11) Attend or reside at an educational or voca-
tional facility or a facility established for the instruc-
tion, recreation, or residence of persons on proba-
tion. ’

(12) Work faithfully at suitable employment or
faithfully pursue a course of study or of vocational
training that will equip the juvenile for suitable
employment.

(13) Undergo available medical treatment, par-
ticipate in psychiatric treatment or mental health
counseling, and participate in alcohol or drug abuse
assessment or treatment on an outpatient or inpa-
tient basis.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009,

§ 5263. Juvenile probation certificate
(a) When a juvenile is placed on probation, the

Court shall issue a written juvenile probation cer-

tificate setting forth:

(1) the name of the juvenile;

(2) the nature of the delinquent act committed
by the juvenile;

(8) the date and place of the juvenile -delin-
quency hearing;

(4) the order of the Court placing the juvenile
on probation; and

(5) the conditions of the juvenile’s probation.

HUMAN SERVICES
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(b) The juvenile probation certificate shall be fur-
nished to and signed by the juvenile and a custodial
parent, guardian or custodian of the child, if other
than parent. It shall be fully explained to them, and
they shall be informed about the consequences of
violating the conditions of probation, including the
possibility of revocation of probation. A copy of the
juvenile probation certificate shall also be furnished
to the Commissioner. The probation certificate is not
invalidated if it is not signed as required by this
subsection.

(c) The signature of a custodial parent, guardian,
or custodian on a probation certificate shall consti-
tute verification that the parent, guardian, or custo-
dian understands the terms of juvenile probation
and agrees to facilitate and support the child’s
compliance with such terms and to attend treatment
programs with the child as recommended by the
treatment provider.

(d) The juvenile probation certificate shall be full
authority for the exercise by the Commissioner of all
the rights and powers over and in relation to the
juvenile prescribed by law and by the order of the
Court.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5264. Modification of conditions

(a) During the period of probation, the Court, on
application of a juvenile probation officer, the state’s
attorney, the juvenile, or on its own motion may
modify the requirements imposed upon the juvenile
or add further requirements authorized by section
5262 of this title. A juvenile may request modifica-
tion of a restitution issue determined by a restor-
ative panel. 4

(b) Whenever the Court proposes any modifica-
tion of the conditions of probation, the juvenile
probationer shall have a reasonable opportunity to
contest the modification prior to its imposition.

Historical Citation. .
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5265. Violation of conditions of probation

(a) If the juvenile fails to comply with conditions
of probation, the state’s attorney, a juvenile proba-
tion officer, or the Court on its own motion may
initiate a proceeding to establish that the juvenile is
in violation of probation conditions.

(b) A juvenile probationer shall not be found in
violation of conditions of probation unless the juve-
nile probationer is found to have violated a condition
of probation, is again adjudicated a delinquent, or is
convicted of a crime.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.
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§ 5266. Summons, apprehension, and
prehearing placement of juvenile probationer

At any time before the discharge of a juvenile

probationer or the termination of the period of

- probation:

(1) The Court may summon. the juvenile to
appear before it or may issue an order for the
juvenile’s apprehensmn and placement in a deten-
tion or treatment facility. §

" (2) Any juvenile probation officer may appre-
hend a’juvenile probatloner or may authorize any
officer to do so by giving the officer a written state-
ment ‘setting forth that’ the Juvemle has, in the
judgment of the juvenile probation officer, violated a
condition of probation. The written statement deliv-
ered with the juvenile by the apprehending officer to
the supervisor of the juvenile detention or treatment

facility or residential program to which the juvenile

is brought for prehearing placement shall be suffi-
cient authority for maintaining the juvenile in the
facility or residential program.

“(8) Any juvenile probationer "apprehended or
placed in accordance with the provisions of this
chapter shall have no right of action against the
juvenile probation officer or any other: person be-
cause of such apprehension or placement.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jen 1, 2009; amended
2011, No. 3, § 94, eff. Feb. 17, 2011.

HISTORY *

Amendments—2011. Catchhne Substituted “pre.heanng place-
ment” for “detention”.

Subdivision (1): Substituted apprehe.nsmn and placement in a
detention or treatmt facility” for “detention” following “Juve
nile’s”.. .

Subd.wxswn (2): Suhantuted “apprehend” and apprehendmg' for
“detain” and ‘detammg” in the first and second sententces respec-
tively; inserted “detertion ©or treatment” preceding “facility”. the
first time it appears; substituted “prehearing placement” for “de-
tention” and “maintaining” for “detaining” and -inserted “in the
facility or remdentml program® folluwmg “uvenile” m the second

sentence, - i
Subdivision (8) Substituted "placed" for “detamed" and “place-
ment”? for “detention”.

§ 5267 Prevmlatlon hearmg

(a) Whenever a _]uvemle probatmner is appre-
hended and placed on the grounds that the juvenile
has violated a condition of probation, the juvenile
shall be given a hearing before a judicial officer prior
to the close of business on the next court business
day in order to determine whether there is probable
cause to hold the juvenile for a violation hearing.

The juvenile and the adult who mgned the probation ¢

certificate shall be given:

(1) notice of the prevmlatlon hearing and its
purpose and the allegations of violations of condi-
tions of probation; and

DELINQUENCY PROCEEDINGS
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(2) notice -of the juvenile’s right to be -repre-
sented by counsel and right to be assigned counsel if
the juvenile is unable to obtain counsel. - .

(b) At the previolation hearing the juvenile shall
be given:

(1) an opportunity to appear at. the hearing and
present evidence on his or her own behalf; and

(2) upon request, the opportunity to question
witnesses against him or her unless, for good cause,
the Judlclal officer decides that Jusmce does not
reqmre the appearance of the witness.:

“(c) If probable cause is found to.exist, the juvenile
shall be held for .a hearing. to determme if the
juvenile violated the conditions of probation. If prob-
able cause is not found to exist, the proceedings shall
be dismissed.

(d) Ajuvenile held under this section pursuant to

a request to find the juivenile in violation of proba-
tion may be released by a judicial oﬂicer pending
hearing or appeal.

Historical Citation.

Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan: 1 2009 amended
2011, No. 3, § 95, eff. Feb. 17, 2011

HISTORY

Amendments—2011 Catchline: Subshtuted “Prewolatmn for
“Detention”.

Subsection (a): Substituted apprehended and placed” for ‘de- )

tained” in the first sentence.

Subdivision (a)(1): Suhshtuted “previolation” for “detentmn pre-
ceding “hearing”.

Subsection (b): Substituted "prewolatmn for “detentmn preced
ing “hearing”.

Subszection (d): Subshtuted “under this sectlon for in detention”
preceding “pursuant”.

" § 5268. Notlce, violation hearmg

(a) The Court shall not find a Juvemle in violation
of the juvenile’s probatmn without a hea.nng, which
shall be held promptly in the Court in which the
probation was imposed. If the juvenile is held in
detention prior to the hearing, the hearing shall
take place at the earliest possible time. Prior to the
hearing, the juvenile and the adult who signed the
probation certificate-shall receive a written notice of
the hearing at his or her last known address stating
that the juvenile has allegedly violated one or-more
conditions of probation and which condition or con-
ditions have been violated. At the hearing, the
juvenile shall have: ‘

(1) The right to legal counsel 1f requested by the
juvenile probationer or the adult who signed the
probation certificate to be assigned by the Court in
the same manner as in criminal cases.

. (2) The right to disclosure of evidence agamst
the juvenile, -

-{(3) The: oppommn:y to appear and to present
ev1dence on the juvenile’s behalf, -

(4) The. opportunity to questlon Wltnesses
against the juvenile. - -
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(b) The state’s attorney having jurisdiction or the
Commissioner shall establish the alleged violation
by a preponderance of the evidence, if the juvenile
probationer contests the allegation.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5269. Disposition alternauves upon viola-
tion of conditions of probation

If a violation of conditions of probation is estab-

lished, the Court may, in its discretion, modify the .

conditions of probation or order any of the disposi-
tion altemataves provided for in section 5232 of this

title.

Historical Citation. d
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5270. Final judgment

An order placing a juvenile on probation and a
finding that a juvenile violated a condition of proba-
tion shall constitute a final judgment.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5271. Discharge from probation

(a) The Court placing a juvenile on probation may
terminate probation and discharge the juvenile at
any time.

(b) Upon the termination of the period of proba-

‘tion, the juvenile probationer shall be discharged
from probation,

Historical Citation.
Added 2007 No 185 (Adj. Sess.), §-2, eﬁ‘ Jan. 1, 2009.

§ 5272. Juvenile Justlce Unit; Javenile Jus-
tice Director

.(a) A Juvenile Justice Unit is created in the
Family Services Division of the Department. The
Unit shall be headed by a Juvenile Justice Director.

(b) The Juvenile Justice Director shall have the
responsibility and authority to monitor and coordi-
nate all State and participating regional and local
programs that deal with juvenile justice issues,
including prevention, education, enforcement, adju-
dication, and rehabilitation.

(c) The Juvenile Justice Director sha]l ensure
that the following occur:

(1) Development of a comprehenswe plan for a
coordinated and sustained statewide program-to
reduce the number of juvenile oﬂ’enders, involving
State, regional, and local officials in the areas of
health, education, prevention, law enforcement, cor-
rections, teen activities, and community wellness

(2)- Cooperation among State, regional, and lo-
cal officials, court personnel, service providers, and
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law enforcement agencies in the formulation and
execution of a coordinated statewide juvenile justice
program.

(3) Cooperation among appropnate depart-
ments, including the Department; the Agency of
Education; the Departments of Corrections, Labor,
Mental Health, Public Safety, and- Disabilities, Ag-
ing, and Independent Living; and the Offices of
Alcohol and Drug Abuse Programs.

(4) A study of issues relating to juvenile justice
and development of recommendations regarding
changes in law and rules, as deemed advisable,

(5) Compilation of data on issues relating to
juvenile justice and analysis, study, and organiza-
tion of such data for use by educators, researchers,
policy advocates, administrators, legislators, and
the Governor.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2008.

HISTORY

Revision note—2013. In subdivision (c)(3), substituted “the
Department; the Agency of Education; the Departments of Correc-
tions, Labor, Mental Health, Public Safety, and Disabilities, Aging,
and Independent Living;” for “the department and the departments
of education, corrgctions, employment and training, developmental
and mental health services, and public safety,” to reflect current
departmental names and organization.

SUBCHAPTER 5
YOUTHFUL OFFENDERS

§ 5281. Motion in Criminal Division of Supe-
rior Court i

(a) Amotion may be filed in the Criminal Division -

‘of the Superior Court requestmg ‘that a defendant
under 18 years of age in a criminal proceeding who
had attained the age of 10 but not the age of 18 at
the time the offense is alleged to have been commit-
ted be treated as a youthful offender. The motion
may be filed by the state’s attorney, the defendant, or
the Court on its own meotion.

(b) Upon the filing of a motion under this sectlon
and the entering of a conditional plea of guilty by the
youth, the Criminal Division shall enter an order
deferring the sentence and transferring the case to
the Family Division for a hearing on tke motion.
Copies of all records relating to the case shall be
forwarded to the Family Division. Conditions of
release and any Department of Corrections'supervi-
sion or custody shall remain in effect until the
Family Division approves the motion for treatment
‘as a youthful offender and orders conditions of
_juvenile probatmn pursuant to section 5284.of this
title.

(c) A plea of guilty entered by the youth pursuant
to subsection (b) of this section shall be conditional

416

Ch. 5

.

upon t
youthf
(d)(1
hf
a»_d‘i C
Crimi:
to wit
impos
effect,
motio
made,
2
Crimi:
Ruiles
the m
inforn
ing sl
purpo
ceedir
Histor
Adde
2009, }




Ch. 52

tion and
le justice

O
gelic;of
3, Labor,
ties, Ag-
iffices of

& justice
sgarding
able! -

ating to
rganiza-
archers,

irs, and

tuted “the
of Correc-
ies, Aging,
partments

lopmental -

ct current

sf'[“\’ E

Jivision
fendant
ing who
of 18 at
lommit-
motion
dant, or

section
y by the

n order .

case to
motion.
thall be
ions of
upervi-
itil the
atment
ions of

-of this

usliant
litional

S

3 l5

Ch. 52

upon the Family Division granting the motion for
youthful offender status. :

(d)(1) If the Family Division denies the motion for
youthful offender treatment pursuant to subsection
5284 of this title, the case shall be returned to the
Criminal Division, and the youth shall be permitted
to withdraw the plea. The conditions of release
imposed by the Criminal Division shall remain in
effect, and the case shall proceed as though the
mo'ﬁon for youthful oﬁ'ender treatment had not been
made

(2) Subject to Rule 11 of the Vermont Rules of
Criminal Procedure and Rule 410 of the Vermont
Rules of Evidence, the Family Division’s denial of
the motion for youthful offender treatment and any
information related to the youthful offender proceed-
ing shall be inadmissible against the youth for any
purpose in the subsequent Criminal D1v1510n pro-
ceedmg

Hxstoncal Cltatxon
Added 2007, No. 185 (Adj..Sess.), § 2, eff. Jan. 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 227. . )

- HISTORY -

Amendments— 2009 (Ad] Sess.). Catchline: Substituted
“criminal division of superior” for “district”. :

Subsection (a): Substituted “criminal division of the superior” for
“district” in the first sentence.

_Subsection (b): Substituted “criminal division” for “district court” .

in 'the first sentence and “division” for “court” in three places,
Subsection (c): Substituted “division” for “court”,
Subsection (d): Substituted “division” for “court”, “d.wmmn’s" for
“court’s” and {criminal division” for “district court" in subdiv, (1),
and deleted “in ‘the chstnct court” following “proceeding” in subdiv.
(2).

§ 5282, Report from the Department

(a) Within 30 days after the case is transferred to
the Family Division, unless the Court extends the
period for good cause shown, the Department shall
file a report with the Family Division of the Superior
Court. .

(b) A report filed pursuant to- this section shall
include the following elements:

(1) A recommendation as to whether youthful
offender status is appropriate for the youth.

(2) A disposition case plan including proposed
services and proposed conditions of juvenile proba-
tion in the event youthful offender status is ap-
proved.

(3)-A descnptmn of the services that may be
available for the youth when he or she reaches 18
years of age.

(c¢) Areport filed pursuant to this sectmn is privi-
léged and shall not be disclosed to any person other
than the Department, the Court, the state’s attor-
ney, the youth, the youth’s attorney, the youth’s
guardian ad litem, the Department of Corrections,
or any other person when the Court determines'that
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the best interests of the. youth would make such a
disclosure desirable or helpful

Historical Citation. - 2
.Added 2007, No. 185 (Adj. Sess.), § 2, eﬂ‘ Jm = ~2009 amended
2009 No. 154 (Adj. Sess.), § 228 y E w

HISTORY s

Amendments—2009 (Adj. Sess.). Subsection (a): s{;ﬁsututed
“to the fa.tmly division” for “to fan:uly court” and insertéd “division of
the superior”.

&

§ 5283. Hearing in Famjly Division

(a) Timeline. A hearing on the motion for youth-
ful offender status shall be held no later than 35
days after the transfer of the case from the Criminal
Division.

(b) Notice. Notice of the, hea.rmg shall be pro- '

vided to the state’s attorney; the youth; the youth’s
parent, guardian, or custodian; the Department and
the Department of Corrections. _ 2

. (c) Hearing procedure. ;

(1) If the motion is contested, all parties shall
have the right to present ev1dence -and examine
witnesses, Hearsay may be admitted and may be
relied on to.the extent of its probative value., If
reports are admltted the parties shall be afforded
an opportunity to examine those persons making the
reports, but sources of confidential information need

" not be disclosed.

(2) Hearings uncler subsection 5284(a) of this

fllﬂe shall be. open to the public, All other youthful

offender proceedmgs shall be confidential,

(d) The burden: of proof shall be on the moving
party to prove by a preponderance of the evidence
that a child should be granted youthful offender
status, If the Court makes the motion, the burden
shall be on the youth. .

(e). Further hearmg On’ 1ts own motmn or the

- motion of a party the Court may schedule a further

heanng to obtain reports or other information nec-
essary for the appropriate disposition of the case.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 229.

HISTORY_ .

Amendments—2009 (Adj. Sess.). Substituted “division” for
“court” in the section catchline, and “the criminal division” for
"dxstnct court” in subsec. (a):

§ 5284. Determmatmn and order

“(a) Ina hearmg on a motion for youthful oﬂ'ender
status, the Court shall first consider whether public
safety will be protected by treating the youth"as a
youthful offender. If the Court finds that public
safety will not be protected by treating the youth as
a youthful offender, the Court shall deny the motion
and return the case to the Family Division' of the
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Superior Court pursuant to subsection 5281(d) of
this title. If the Court finds that public safety will be
protected by treating the youth as a youthful of-
fender, the Court shall proceed to make a determi-
nation under subsection (b) of this section.

(b)(1) The Court shall deny the motion if the
Court finds that:

(A) the youth is not amenable to treatment or
rehabilitation as a youthful offender; or

(B) there are insufficient services in the juve-
nile court system and the Department to meet the
youth’s treatment and rehabilitation needs.

(2) The Court shall grant the motion if the
Court finds that:

(A) the youth is amenable to treatment or
rehabilitation as a youthful offender; and

(B) there are sufficient services in the juve-
nile court system and the Department to meet the
youth’s treatment and rehabilitation needs.

(c) If the Court approves the motion for youthful
offender treatment, the Court:

(1) shall approve a disposition case plan and
impose conditions of juvenile probation on the youth;
and

(2) may transfer legal custody of the youth to a
parent, relative, person with a significant relation-
ship with the youth, or Commissioner, provided that
any transfer of custody shall expire on the youth’s
eighteenth birthday.

(d) The Department shall be responsible for su-
pervision of and providing services to the youth until
he or she reaches the age of 18. Alead case manager
shall be designated who shall have final decision-
making authority over the case plan and the provi-
sion of services to the youth. The youth shall be
eligible for appropriate community-based program-
ming and services provided by the Department.

(e) The youth shall not be permitted to withdraw
his or her plea of guilty after youthful offender
status is approved except to correct manifest injus-
tice pursuant to Rule 32(d) of the Vermont Rules of
Criminal Procedure.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5285. Modification or revocation of disposi-
tion

(a) If it appears that the youth has violated the
terms of juvenile probation ordered by the Court
pursuant to subdivision 5284(c)(1) of this title, a
motion for modification or revocation of youthful
offender status may be filed in the Family Division
of the Superior Court. The Court shall set the
motion for hearing as soon as practicable. The hear-
ing may be joined with a hearing on a violation of
conditions of probation under section 5265 of this
title. A supervising juvenile or adult probation offi-
cer may detain in an adult facility a youthful of-
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fender who has attained the age of 18 for violating
conditions of probation,

(b) A hearing under this section shall be held ip
accordance with section 5268 of this title.

(c) If the Court finds after the hearing that the
youth has violated the terms of his or her probation,
the Court may:

(1) maintain the youth's statiis as a youthfu]
offender, with modified conditions of juvenile proba-
tion if the Court deems it appropriate;

(2) revoke the youth’s status as a youthful of
fender status and return the case to the Crimina)l
Division for sentencing; or

(38) transfer supervision of the youth to the
Department of Corrections.

(d) If a youth’s status as a youthful offender is
revoked and the case is returned to the Criminal
Division under subdivision (c)(2) of this section, the
Court shall hold a sentencing hearing and impose
sentence. When determining an appropriate sen-
tence, the Court may take into consideration the
youth’s degree of progress toward rehabilitation
while on youthful offender status. The Criminal
Division shall have access to all Family Division
records of the proceeding.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 230.

HISTORY

Amendments—2009 (Adj. Sess.). Subsection (a): Substituted
“filed in the family division of the superior” preceding “family” in
the first sentence.

Subdivision (c)(2): Substituted “criminal division” for “district
court”,

Subsection (d): Substituted “criminal division” for “district court”
in the first and last sentences, deleted “district” preceding “court”in
the first and second sentences, and substituted “division"” for “court”
in the last sentence.

§ 5286. Review prior to the age of 18

(a) The Family Division shall review the youth’s
case before he or she reaches the age of 18 and set a
hearing to determine whether the Court’s jurisdic-
tion over the youth should be continued past the age
of 18. The hearing may be joined with a motion to
terminate youthful offender status under section
5285 of this title. The Court shall provide notice and
an opportunity to be heard at the hearing to the
state’s attorney, the youth, the Department, and the
Department of Corrections.

(b) After receiving a notice of review under this
section, the state may file a motion to modify or
revoke pursuant to section 5285 of this title. If such
a motion is filed, it shall be consolidated with the
review under this section and all options provided
for under section 5285 of this title shall be available
to the Court.

(c) The following reports shall be filed with the
Court prior to the hearing:
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(1) The Department shall report its recommen-
dations, with supporting justifications, as to
whether the Family Division should continue juris-
diction over the youth past the age of 18 and, if
continued jurisdiction is recommended, whether the
Department or the Department of Corrections

- should be responsible for supervision of the youth.

(2) If the Department recommends that the
Department of Corrections be responsible for super-
vision of the youthful offender past the age of 18, the
Department shall notify the Department of Correc-
tions, which shall report on the services which would
be available for the youth in the event supervision
over him or her is transferred to the Department of
Corrections. :

(d) If the Court finds that it is in the best interest
of the youth and consistent with community safety
to continue the case past the age of 18, it shall make
an order continuing the Court’s jurisdiction up to the
age of 22. The order shall specify whether the youth
will be supervised by the Department or the Depart-
ment of Corrections. Irrespective of which depart-
ment is specified in the order, the Department and
the Department of Corrections shall jointly develop
a case plan for the youth and coordinate services and
share information to ensure compliance with and
completion of the juvenile disposition.

(e) If the Court finds that it is not in the best
interest of the youth to continue the case past the
age of 18, it shall terminate.the disposition order,
discharge the youth, and dismiss the case in accor-
dance with subsection 5287(c) of this title.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 231.

HISTORY

Amendments—2009 (Adj. Sess.). Substituted “division” for
“court” in the first sentence of subsec. (a), and in subdiv. (c)(2).

§ 5287. Termination or continuance of proba-
tion

(a) A motion may be filed at any time in the
Family Division requesting that the Court termi-
nate the youth’s status as a youthful offender and
discharge him or her from probation. The motion
may be filed by the state’s attorney, the youth, the
Department, or the Court on its own motion. The

Court shall set the motion for hearing and provide -

notice and an opportunity to be heard at the hearing
to the state’s attorney, the youth, and the Depart-
ment.

(b) In determining whether a youth has success-
fully completed the terms of probation, the Court
shall consider:

(1) the degree to which the youth fulfilled the
terms of the case plan and the probation order;
(2) the youth’s performance during treatment;
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(3) reports of treatment personnel; and
(4) any other relevant facts associated with the
youth’s behavior.

(¢) If the Court finds that the youth has suceess-
fully completed the terms of the probation order, it
shall terminate youthful offender status, discharge
the youth from probation, and file a written order
dismissing the Family Division case. The Family
Division shall provide notice of the dismissal to the
criminal division, which shall dismiss the criminal
case.

(d) Upon discharge and dismissal under subsec-
tion (c) of this section, all records relating to the case
in the District Court shall be expunged, and all
records relating to the case in the Family Court shall

- be sealed pursuant to section 5119 of this title.

(e) Ifthe Court denies the motion to discharge the
youth from probation, the Court may extend or
amend the probation order as it deems necessary.

Historical Citation. A
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended
2009, No. 154 (Adj. Sess.), § 232.

HISTORY

Amendments—2009 (Adj. Sess.). Substituted “division” for
“court” in the first sentence of subsec. (a) and in two places in
subsec. (¢), “criminal division” for “district court® and “eriminal
case” for “district court case” in the last sentence of subsec. (¢).

§ 5288. Rights of victims in youthful offender
proceedings

(a) The victim in a proceeding involving a youth-
ful offender shall have the following rights:

(1) To be notified by the prosecutor in a timely
manner when a court proceeding is scheduled to
take place and when a court proceeding to which he
or she has been notified will not take place as
scheduled. !

(2) To be present during all court proceedings
subject to the provisions of Rule 615 of the Vermont
Rules of Evidence and to express reasonably his or
her views concerning the offense and the youth.

(3) To request notification by the agency having
custody of the youth before the youth is released
from a residential facility.

(4) To be notified by the prosecutor as to the
final disposition of the case.

(5) To be notified by the prosecutor of the vie-
tim’s rights under this section.

(b) In accordance with court rules, at a hearing on
a motion for youthful offender treatment, the Court
shall ask if the victim is present and, if so, whether
the victim would like to be heard regarding disposi-

tion. In ordering disposition, the Court shall con--

sider any views offered at the hearing by the victim.
If the victim is not present, the Court shall ask
whether the victim has expressed, either orally or in
writing, views regarding disposition and shall take
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those .views into consideration in ordering disposi-
tion.

~ (c) No youthful offender proceeding shall be de-
layed or voided by reason of the failure to give the
victim the required notice or the failure of the victim

to appear.
(d) For purposes of this section, “victim” shall

have the same meaning as in 13 V.S.A. § 5301(4).

Historical Citation. v
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

SUBCHAPTER 6

PLACEMENT OF MINORS IN
SECURE FACILITIES

" § 5291. Detention or treatment of minors

charged as delinquents in secure facilities for
the detention or treatment of delinquent chil-
dren

(a) Unless ordered otherwise at or after a tempo-
rary care hearing, the Commissioner shall have sole
authority to place the child who is in the custody of
the Department in a secure facility for the detention
or treatment of minors.

(b) Upon a finding at the temporary care hearing
that no other suitable placement is available and the
child presents a risk of injury to him- or herself, to
others, or to property, the Court may order that the
child be placed in a secure facility used for the
detention or treatment of delinquent children until
the Commissioner determines that a suitable place-
ment is available for the child. Alternatively, the
Court may order that the child be placed in a secure
facility used for the detention or treatment of delin-
quent children for up to seven days. Any order for
placement at a secure facility shall expire at the end
of the seventh day following its issuance unless,
after hearing, the Court extends the order for a time
period not to exceed seven days.

Historical Citation.
Added 2007, No, 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009; amended
2011, No. 3, § 96, eff. Feb. 17, 2011.

HISTORY

Amendments—2011. Catchline: Inserted “or treatment” preced-
ing “of minore” and “of delinquent”, deleted “a” preceding “secure”
and substituted “facilities” for “facility”.

Subsections (a), (b): Inserted “or treatment” following “detention”
throughout.

§ 5292. Detention in adult facilities of minors
charged or adjudicated as delinquents

(a) A minor charged with a delinquent act shall
not be detained under this chapter in a jail or other
facility intended or used for the detention of adults
unless the child is alleged to have committed a crime

HUMAN SERVICES
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punishable by life imprisonment and it appears to
the satisfaction of the Court that public safety and
protection reasonably require such detention.

(b) A minor who has been adjudicated as a delin-
quent child shall not by virtue of such adjudication
be committed or transferred to an institution or

other facility used primarily for the execution of

sentences of persons convicted of a crime.

(c) The official in charge of a jail or other facility
intended or used for the detention of adult offenders
or persons charged with crime shall inform the
Court immediately when a minor who is or appears
to be under the age of 18 years is received at the
facility other than pursuant to subsection (a) of this
section or section 5293 of this title and shall deliver
the minor to the Court upon request of the Court or
transfer the minor to the detention facility desig-
nated by the Court by order.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 2, eff. Jan. 1, 2009.

§ 5293. Disposition of minors adjudicated as
adult offenders; separation of persons under
18 years from adults

(a) Pretrial detention.

(1) A minor who is under the age of 18 who has
been arrested shall not be placed in a facility for
adult offenders unless a felony charge has been filed
in the Criminal Divigion of the Superior Court or the
Criminal Division of the Superior Court has exer-
cised jurisdiction over the matter and the state’s

attorney has determined that a felony charge will be’

filed without delay. A minor who is eligible for
release under 13 V.S.A. chapter 229 shall be re-
leased. ' '

(2)(A) A minor who is under the age of 18 who
has been arrested for a misdemeanor shall imme-
diately and without first being taken elsewhere:

(i) be released to his or her custodial par-
ent, guardian, or custodian; or

(ii) be delivered to the Criminal Division of
the Superior Court.

(B) If the minor is delivered to the Criminal
Division of the Superior Court, the arresting offi-
cer shall immediately file written notice thereof
with the Court together with a statement of the
reason for taking the minor into custody. A minor
who is eligible for release under chapter 229 of
Title 13 shall be released. In the event that the
minor is not released:

(i) the minor shall not be detained in a
facility for adult offenders; and
(ii) The court shall defer to the Commis-
sioner of Corrections concerning the facility in
which the minor shall be detained.
(b) Sentencing of minor. If a minor is convicted
of an offense in a court of ecriminal jurisdiction as an
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adult ‘the court shall sentence the minor as an
adult.

(c) Placement of minors under 16. The Com-
missioner of. Corrections’ shall not place’a’ minor
under the age of 16 who has been sentenced to a
term of imprisonment ina correctional fac1hty used
to house adult offenders.

(d) Placement of minors over 16 convicted of
felony. The Commissioner of Corrections may place
in-a facility for adult offenders'a minor who has
attained the age of 16 but is under the age of 18 who
has been convicted of a felony and who has been
sentenced to a term of imprisonment.

(e) Placement of minor over 16 convicted of
misdemeanor. The Commissioner of Corrections
shall not place in a facility for adult offenders a
minor who has attained the age of 16 but is under
the age of 18 who has been conv1cted of a msde-
meanor.

() Transfer of minor at 18th b1rthday At the
18th birthday of a minor convicted of a misde-
meanor, the Commissioner may transfer the minor
to a facility for adult offenders. :

(g) Applicability. The prov1s10ns of this section
shall apply to the commitment of minors to institu-
tions within or outside the State of Vermont

Historical Citation.
Added 2007, No. 185 (Adj, Sess. ),Q 2, eff. Jan. 1, 2009 amended
2009 Ne. 154 (Adj. Sess.), § 238.

HISTORY -

Amend.menfs—2009 (Adj. Sess.). Substituted “¢riminal divi-
sion of the superior court” for “district court™ in subdivs: (a)(1),
(a)(2)(A)(ii) and (a)(2)(B). -
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5302. Request for emergency care order.

5303. Procedure for runaway children.

5304. Designated shelters for runaway children.

5305. Emergency care order, cond1txona.'l custody

order.

5306. Notice of emergency care order and tempo-
rary care hearing. :

5307.. Temporary care hearing. .

5308. - Temporary care order.

5309. Filing of a petition.

5310. Petition, contents.

5311. Service of summeons and petition; no request

..+ for temporary care order.

5312.  Failure to appear at preliminary heanng

5313.. Timelines for pretridl and merits hearing.

5314. Filing of initial case plan.

5315. ‘Merits adjudication.:
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SECTION

5316. Disposition case plan.

5317. Disposition hearing.

5318. Disposition order:-

5319. Parent-child.contact and contact Wlth 51b-
lings and relatives. -

5320. Postdisposition review hearing.

5321. Permanency hearing.

" 5322. Placement of a child in a fac1hty used for

treatment of delinquent children.
i HISTORY
Effective date; applicability. 2007, No. 185 (Adj. Sess.), § 14

- provides: “This act [which enacted this chapter) shall take effect

January 1, 2009.and shall apply to any petition filed after the
effective date or any permanency review hearing held after the
effective date.” '

§ 5301. Taking into custody

A ch11d may be taken into custody:
(1) Pursuant to 4n order of the Famlly Division
of the Supenor Court under the prowswns of this

chapter.

(2) By an officer when the oﬂicer has reasonable
grounds to believe that the child i8 in immediate
danger from his or her surroundings and that re-
moval from the child’s current home i8 necessary for
the child’s protectioh.

(3) By an officer when the officer has reasonable
grounds to believe that the child has run away from
a custodial parent, a foster parent, a g'uard1an,
custodian, a noncustod,lal parent lawfully ¢ exercising
parent-child’ bontact or care pr0v1der )

Historical Citation.
Added 2007, No. 185 (Adj. Sess ), § 38, eﬂ' Jan. y 2009 amended
2009, No. 154(Ad] Sess) § 238. i

HISTORY

Amendments— 2009 (Adj. Sess.). Substituted “family division
of the superior court” for “family court” in subdiv. (1).

§ 5302. Request for emergency care order _

(a) If an officer takes achild into custody pursu-
ant to subdivision5301(1) or (2) of-this title; the
officer shall immediately notify the child’s custodial
parent, guardian, or custodian and release the child
to the care.of the child’s custodial parent, guardian,
or custodian unless the: officer determines that the
child’s immediate welfare requires the’ chllds con-
tinued absence from the home.

(b) Ifthe officer determines that the chlld’s imme-

diate welfare requires the child’s contmued absence

from the home, the officer shall: =

- (1) Remove the child from the child’s su:rround—
ings, contact the Department, and deliver the child
to a location designated by the Department. The

Department shall have the authority to make rea-.

sonable decisions concerning the child’s immediate
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placement, safety and welfare pending the issuance

of an emergency care order.

(2) Prepare an affidavit in support of a request
for an emergency care order and provide the affida-
vit to the state’s attorney. The affidavit shall include:
the reasons for taking the child into custody; and to
the degree known, potential placements with which
the child is familiar; the names, addresses, and
telephone number of the child’s parents, guardian,
custodian, or care provider; the name, address, and
telephone number of any relative who has indicated
an interest in taking temporary custody of the child.

The officer shall contact the Department and the .

Department may prepare an affidavit as a supple-
ment to the affidavit of the law enforcement officer if
the Department has additional information with
respect to the child or the family.

(c) If the child is taken into custody during regu-
lar court hours, the state’s attorney shall immedi-
ately file a request for an emergency care order
accompanied by the supporting affidavit or direct
the immediate return of the child to the child’s
custodial parent, guardian, or custodian. If the child
is taken into custody after regular court hours or on
a weekend or holiday, the state’s attorney or officer
shall contact a judge to request an emergency care
order or return the child to the child’s custodial
parent, guardian, or custodian. If an order is
granted, the state’s attorney shall file the supporting
affidavit with the Court on the next day that the
court is open.

(d) Ifthe judge denies a request for an emergency
care order, the state’s attorney shall direct the
immediate return of the child to the child’s custodial
parent, guardian, or custodian.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ 5303. Procedure for runaway children .

(a) If an officer takes a child into custody pursu-
ant to subdivision 5301(3) of this title, the officer
shall deliver the child to:

(1) the child’s custodial parent, foster parent,
guardian, custodian, or noncustodial parent lawfully
exercising parent-child contact; or

(2) a shelter designated by the Department
pursuant to section 5304 of this title as qualified to
assist children who have run away for the purpose of
reuniting them with their parents, guardian, or
legal custodian.

(b) Upon delivery of a child to a shelter, the
shelter program director or his or her designee, shall
notify the child’s parents, guardian, or custodian
that the child has been taken into custody and make

reasonable efforts to mediate the differences be- -

tween the parties. :
(¢) Achild may remain at a designated shelter for
a period not to exceed seven days.

HUMAN SERVICES ' Ch. 53

Court determines that the child’s continued resi-
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(d) Upon expiration of the seven-day period on
sooner at the request of the child or the custodiy
parent: 1

(1) the child shall be released to his or he,
custodial parent, foster parent, guardian, custodian &
or noncustodial parent lawfully exercising parent. +
child contact; or g

(2) an officer shall seek an emergency care ;
order pursuant to section 5302 of this title. 7

(e) Unless otherwise ordered by the Court, the
custody status of the child shall remain the samg |
during the period of time the child is at the shelter 1

Historical Citation. )
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ 5304. Designated shelters for runaway chil-
dren :

The Commissioner shall designate shelters
throughout the State where a child taken into cus-
tody pursuant to subdivision 5301(3) of this title
may be housed for a period not to exceed seven days,

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009,

§ 5305. Emergency care order; conditional
custody order

(a) Transfer of temporary custody. If the

dence in the home is contrary to the child’s welfare,
the Court may issue an emergency care order trans-
ferring temporary custody of the child to the Depart-
ment pending a temporary care hearing. The deter-
mination may be made ex parte, provided thatitis |
reasonably supported by the affidavit prepared in M
accordance with section 5302 of this title.

(b) Contents of emergency care order. The
emergency care order shall contain:

(1) a written finding that the child’s continued
residence in the home is contrary to the child’s
welfare and the factual allegations that support that
finding;

(2) the date, hour, and place of the temporary
care hearing to be held pursuant to section 5307 of
this title; and

(3) notice of a parent’s right to counsel at the
temporary care hearing.

(c) Conditional custody order. If the Court
determines that the child may safely remain in the
custody of the custodial parent, guardian, or custo-
dian subject to such conditions and limitations nec-
essary and sufficient to protect the child pendinga '
temporary care hearing, the Court may deny the
request for an emergency care order and issue an
emergency conditional custody order. An emergency
conditional custody order shall contain the date,
hour, and place of the temporary care hearing and
notice of a parent’s right to counsel at the hearing.
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Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 8, eff. Jan. 1, 2009.

§ 5306. Notxce of emergency care order and
temporary care hearing

(a) Notice to custodial parent. An officer shall
deliver a copy of the emergency care order or condi-
tional custody order to the custodial parent, guard-
ian, or custodian of the child. If delivery cannot be
made in a timely manner, the officer shall otherwise
notify or cause to be notified the custodial parent of
the order, the date, the time and place ‘of the
temporary care hearing, and the parent’s right to
counsel. If the custodial parent, guardian, or custo-
dian cannot be located, the officer shall so certify to
the Court in an affidavit describing the efforts made
to locate such persons.

(b) Notice to noncustodml parent. The De-
partment shall make reasonable efforts to locate any
noncustodial parent and provide the noncustodial
parent with the emergency care order or conditional
custody order; notice of the date, hour, and place of
the temporary care hearing, and right to counsel. If
the noncustodial parent cannot be located, the De-
partment shall provide to the Court a summary of
the efforts made to locate the parent.

(c) Failure to locate. The hearing shall not be
delayed by reason of not being able to locate either
the custodial or noncustodial parent.

(d) Notice to other parties. The Court shall
notify the following persons of the date and time of
the temporary care hearing; :

(1) The state’s attorney. i

(2) -A representative of the Department
(3) An attorney to represent the child.
(4) A guardian ad litem for the child.

- (5) An attorney to represent each parent. The
attorney may be court-appointed in the event the
parent is eligible, or may be an attorney who has
entered an appearance on behalf of a parent.

Historical Citation.
Added 2007, No. 185 (Ad) Sess. ),§ 3, eff. Jan 1 2009,

§ 5307. ’_I‘emporars{ care hearmg ’

. (a) Atemporary care hearing shall be held within
72 hours of the issuance of an emergency care order
or conditional custody order under section 5305 of
this title. State holidays shall be excluded from the
computation of 72 hours. If the custodial parent,
guardian, or custodian has not been notified in
accordance with section 5306 of this title and does
not appear or waive. appearance at-the temporary
care hearing and files thereafter with the Court an
affidavit so showing, the Court shall hold another
temporary care hearing within one business day of
the filing of the affidavit as if no temporary care
hearing had theretofore been held.
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(b) If the state’s attorney is seeking a temporary
care order, he or she shall file a petition in accor-
dance with section 5308 of this title prior to the
temporary care hearing. If the state’s attorney elects
not to file a petition, he or she shall so notify the
Court, and the Court shall vacate any temporary
order and order the return of the child to the
custodial parent, guardian, or custodian. .

(¢) The following persons shall be present at the
temporary care hearing:

- (1) The child, unless the Chlld is under 10 years
of age and the presence of the child is waived by the
child’s s attorney. For good cause shown, the Court

. may waive the presence of a child who is 10 years of

age or older, .

(2) The chﬂd custodlal parent guardlan, or
custodian, unless the custodial parent, guardian, or
custodian cannot be located. or fails to appear in

.response to notice.

(3) The child’s guardian ad litem.

(4) An:attorney for the child.

.(5) An attorney for the custodial parent, 1f re-
quested

() The Department

(7) The state’s attorney.

(d) Anoncustodial parent and his or her attorney
shall have the right to be .present at the hearing;
however; the hearing shall not be delayed by reason -
of the inability. of the Department to locate the
noncustodlal parent. ...

. (e) The: Department shall provide the followmg
mformatlon to-the Court at the hearing:

(1) Any reasons for the child’s removal which
are not set forth in the affidavit required pursuant to
subsection 5302(b) of this title. -

(2) Services, if any, provided to the .child and
the family in an effort to prevent removal. - .

.+ (3) The need, if any, for continued custody of the
child with the Department, pending a hearing to
adjudicate the merits of the petition.. -

(4) Services which could facilitate the return of
the child to the custodial parent, guardian, or cus-
todian.

(5)(A) The 1dent1ty and locatlon of a noncusto-
dial parent, a relative, or person with a significant
relationship with the child known to the Depart-
ment ‘who may be appropriate, capable, willing,
and available to assume temporary legal custody

- of the child. If the noncustodial parent cannot be
located, the Department shall provide to the Court

a summary- of the efforts made .to locate the

parent.

(B) With respect to. any person Whom the
Department identifies pursuant to this .subdivi-
sion, the Department shall conduct an assessment
of'the suitability of the person to care for the child.
The assessment shall include consideration of the
person’s ability to care for the child’s needs, a
criminal history récord -as. defined in 20 V.S.A.
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§ 2056a(a)(1) in accordance with subdivision
(8)(C) of this subsection, and a check of allegations
of prior child abuse or neglect by the person or by
other adults in the person’s home. The Court may
continue the hearing if necessary to permit the
Department to complete the assessment.

(C) The Department shall request from the
Vermont Criminal Information Center criminal
history record information for any person being
considered to assume femporary legal custody of
the child pursuant to this subdivision, The request
shall be in writing and shall be accompanied by a
release signed by the person. The Department
through the Vermont Criminal Information Cen-
ter shall request criminal history record informa-
tion from the appropriate state criminal reposito-
ries in all states in which it has reason to believe
the person has resided or been employed. If no
disqualifying record is identified at the state level,
the department through the Vermont Criminal
Information Center shall request from the Federal
Bureau of Investigation a national criminal his-
tory record check of the person’s criminal history.
The request to the FBI shall be accompanied by a
set of the person’s fingerprints and a fee estab-
lished by the Vermont Criminal Information Cen-
ter. The Vermont Criminal Information Center
shall send the Department the criminal history
record from any state repository and the FBI of a

‘ person about whom a request is made under this
subdivigsion or inform the Department that no
record exists. The Department shall promptly
provide a copy of the criminal history record, if
any, to the person and shall inform the person that
he or she has the right to appeal the accuracy and
completeness of the record through the Vermont
Criminal Information Center. Upon completion of

the process under this subdivision, the persons -

fingerprint card shall be destroyed.

(6) Additional information as required by the
Uniform Child Custody Jurisdiction and Enforce-
ment Act pursuant to 15 V.S.A. chapter 20 and the
Indian Child Welfare Act pursuant to 25 US.C.
§ 1901 et seq.

(f) All parties shall have the right to present
evidence on their own behalf and examine wit-
nesses. Hearsay, to the extent it is deemed relevant
and reliable by the Court, shall be admissible. The
Court may, in its discretion, limit testimony and
evidence to only that which goes to the issues of
removal of the child from the home and the child’s
temporary legal custody.

(g) The temporary care hearing shall also be a

" preliminary hearing on the petition.

(h) The Department shall provide information to
relatives and others with a significant relationship
with the child about options to take custody or
participate in the care and placement of the child,
about the advantages and disadvantages of. the

HUMAN SERVICES
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options, and about the range of avallable services
and supports.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009; amended
2009, No. 97 (Adj. Sess.), § 8; 2011, No. 29, § 4.

HISTORY

References in text. The Federal Bureau of Investigation, re-
ferred to in subdiv. (e}(6)(C), is codified as 28 U.S.C. § 531 et seq.

Revision note—2008. In subdiv. (c)(5)(B), substituted “subdivi-
sion 2056a(a)(1) of Title 20" for “20 V.S.A. § 2056a(a)(1)” to conform
reference to V.S.A. style.

Amendments—2011. Subdivision (e)(6): Inserted “and Enforce-
ment” preceding “Act” and substituted “chapter 20 of Title 15" for
“15 V.S.A. § 1037”.

—2009 (Adj. Sess.). Subsection (h): Added.

§ 5308. Temporary care order

(a) The Court shall order that legal custody be
returned to the child’s custodial parent, guardian, or
custodian unless the Court finds by a preponderance
of the evidence that a return home would be con-
trary to the child’s welfare because any one of the
following exists:

(1) A return of legal custody could result in
substantial danger to the physical health, mental
health, welfare, or safety of the child. S

(2) The child or another child residing in the
same household has been physically or sexually

-abused by a custodial parent, guardian, or custo-
dian, or by a member of the child’s household, or

another person known to the custodial parent
guardian, or custodian.

(8) The child or another child residing in the

same household is at substantial risk of physical or
sexual abuse by a custodial parent, guardian, or
custodian, or by a member of the child’s household,
or another person known to the custodial parent,
guardian, or custodian. It shall constitute prima
facie evidence that a child is at substantial risk of
being physically or sexually abused if:

(A) acustodial parent, guardian, or custodian
receives actual notice that a person has committed
or is alleged to have committed physmal or sexual
abuse against a child; and

(B) acustodial parent, guardian, or custodian
knowingly or recklessly allows the child to be in
the physical presence of the alleged abuser after
receiving such notice.

(4) The custodial parent, guardian, or guardian
has abandoned the child. :

"(5) The child or another child in the same
household has been neglected and there is substan-
tial risk of harm to the child who is the subject of the
petition.

(b) Upon a finding that any of the conditions set
forth in subsection (a) of this section exists, the
Court may issue such temporary orders related to
the legal custody of the child as it deems necessary
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7ices and sufficient to protect the welfare and safety of the physical presence of the alleged abuser after iy
child, including, in order of preference: receiving such notice. . £
= (1) A conditional custody order returning legal (v) The child or another child in the non- i
m( i custody of the child to the custodial parent, guard- custodial parent’s household has been ne- ik
s ian, or custodian, subject to such conditions and glected, and there is substantial risk of harm to
limitations as the Court may deem necessary and the child who is the subject of the petition. 1
sufficient to protect the child. (D) -If the noncustodial parent’s request for i
1, re- (2)(A) An order transferring temporary legal temporary custody is contested, the Court may 3
 seq. custody to a noncustodial parent. Provided that continue the hearing and place the child in the
fg‘r"; parentage is not contested, upon a request by a temporary custody of the Department, pending
noncustodial parent for temporary legal custody further hearing and resolution of the custody .
‘ree- and a personal appearance of the noncustodial issue. Absent good cause shown, the Court shall i
3" for parent, the noncustodial parent shall present to hold a further hearing on the issue within 30 days. -
the Court a care plan that describes the history of (3) An order transferring temporary legal cus-
the noncustodial parent’s contact with the child, tody of the child to a relative, provided:
including any reasons why contact did not occur, (A) The relative seeking legal custody is a
and that addresses: : grandparent, great-grandparent, aunt, great-
* i (i) the child’s need for a safe, secure, and aunt, uncle, great-uncle, stepparent, sibling, or
e stable home; - _ step-sibling of the child.
1'1ce (ii) the child’s need for proper and effective (B) The relative is suitable to care for the
oy care and control; and child. In determining suitability, the Court shall
‘the (iii) the child’s need for a continuing rela- consider the relationship of the child and the !
tionship with the custodial parent, if appropri- relative and the relative’s ability to: - 4%
g ate. : (i) Provide a safe, secure, and stable envi- Xt
“ (B) The Court shall consider court orders and ronment,
1tal findings from other proceedings related to the (ii) Exercise proper and effective care and i
: custody of the child. control of the child. ]
the (C) The Court shall transfer legal custody to (iii) Protect the child from the custodial
ally the noncustodial parent unless the Court finds by " parent to the degree the Court deems such
sto- a preponderance of the evidence that the transfer protection necessary. iy
/0L would be contrary to the child’s welfare because (iv) Support reunification efforts, 1f any, d
nt, any of the following exists: ' with the custodial parent.
y (i) The care plan fails to meet the criteria (v) Consider providing legal permanence if i
t set forth in subdivision (2)(A) of this subsection. reunification fails, » b
[ y (ii) Transferring temporary legal custody of (C) In considering the suitability of a relatlve bl
or— the child to the noncustodial parent could result under this subdivision (3), the Court may order
)ld, in substantial danger to the physical health, the Department to conduct an investigation and '
:nt, mental health, welfare, or safety of the child. file a written report of its findings with the Court.
ma (iii) The child or another child residing in The Court may place the child in the temporary i
tof the same household as the noncustodial parent custody of the department, pending such investi- ki
has been physically or sexually abused by the gation. 4
ian - noncustodial parent or a member of the noncus- (4) A temporary care order transferring tempo- - ]
ted todial parent’s household, or another person  rary legal custody of the child to a relative who is not i
ual known to the noncustodial parent. listed in subdivision (3)(A) of this subsection or a %
(iv) The child or another child residing in . person with a significant relationship with the child, i
ian the same household as the noncustodial parent provided that the criteria in subdivision (3)(B) of i
+in is at substantial risk of physical or sexual abuse this subsection are met. The Court may make such {
ter by the noncustodial parent or a member of the orders as provided in subdivision (3)(C) of this i
noncustodial parent’s household, or another  subsection to determine suitability under this sub- '
ian person known to the noncustodial parent. It  division. ) j
shall constitute prima. facie evidence that a (5) A temporary care order transferring tempo- i
me child is at substantial risk of being physically or  rary legal custody of the child to the Commissioner.
an- sexually abused if: (c) If the Court transfers legal custody of the
the (I) a noncustodial parent receives actual child, the Court shall issue a written temporary care
notice that a person has committed or is order
set " alleged to have committed physical or sexual (1) The order shall include:
the abuse against a child; and (A) a finding that remaining in the home is
to (II) the noncustodial parent knowingly contrary to the child’s welfare and the facts upon -
iry or recklessly allows the child to be in the which that finding is based; and
425
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(B) afinding as to whether reasonable efforts
were made to prevent unnecessary removal of the
child from the home. If the Court lacks sufficient
evidence to make findings on whether reasonable
efforts were made to prevent the removal of the
child from the home, that determination shall be
made at the next scheduled hearing in the case
but, in any event, no later than 60 days after the
issuance of the initial order removing a child from
the home.

(2) The order may include other provisions as
may be necessary for the protection and welfare of
the child, such as:

(A) Establishing parent-child contact under
such terms and conditions as are necessary for the
protection of the child.

(B) Requiring the Department to provide the
child with services, if legal custody of the child has
been transferred to the Commissioner.

(C) Requiring the Department to refer a par-
ent for appropriate assessments and services, in-
cluding a consideration of the needs of children
and parents with disabilities, provided that the
child’s needs are given primary consideration.

(D) Requiring genetic testing if parentage of
the child is at issue.

(E) Requiring the Department to make dili-
gent efforts to locate the noncustodial parent.

(F) Requiring the custodial parent to provide
the Department with names of all potential non-
custodial parents and relatives of the child.

(G) Establishing protective supervision and
requiring the Department to make appropriate
service referrals for the child and the family, if
legal custody is transferred to an individual other
than the Commissioner.

(3) In his or her discretion, the Commissioner
may provide assistance and services to children and
families to the extent that funds permit, notwith-
standing subdivision (2)(B) of this subsection.

(d) If a party seeks to modify a temporary care
order in order to transfer legal custody of a child
from the Commissioner to a relative or a person with
a significant relationship with the child, the relative
shall be entitled to preferential consideration under
subdivision (b)(8) of this section, provided that a
disposition order has not been issued and the motion
is filed within 90 days of the date that legal custody
was initially transferred to the Commissioner.

Historical Citation.
Added 2007, No. 186 (Adj. Sess.), § 8, eff. Jan. 1, 2009.

ANNOTATIONS

1. Efforts to prevent removal. Mother could not now chal-
lenge a termination of parental rights order through a belated
claim that the Department for Children and Families (DCF) failed
to make reasonable efforts to prevent the child’s removal from his
home. During the lengthy period when the mother played a limited
role in the child’s life and agreed to other family members assuming
custody of the child, she made no progress in reaching a point

HUMAN SERVICES Ch. 53

where she could care for the child. In re D.C., 2012 VT 108, — Vt.
—, —AS3d—.

Whether the Department for Children and Families made rea-
sonable efforts to prevent a child’s removal from his home is a
separate question from, and not a prerequisite to, the issue of
whether termination of parental rights is warranted under the
statutory criteria regarding the best interests of the child. In re
D.C., 2012 VT 108, — Vt. —, — A.3d —.

§ 5309. Filing of a petition

(a) The state’s attorney having jurisdiction shall
prepare and file a petition alleging that a child is in
need of care or supervision upon the request of the
Commissioner or, in the event the child is truant
from school, upon the request of the superintendent
of the school district in which the child is enrolled or
resides. If the state’s attorney fails to file a petition
within a reasonable amount of time, the Department
or the superintendent of the school district may
request that the Attorney General file a petition on
behalf of the Department. :

(b) If the Court has issued an emergency care
order placing the child who is the subject of the
petition in the temporary legal custody of the De-
partment or has issued a conditional custody order,
the state’s attorney shall file the petition on or before
the date of the temporary care hearing.

(c) A petition may be withdrawn by the state’s
attorney at any time prior to the hearing thereon, in
which event the child shall be returned to the
custodial parent, guardian, or custodian, the pro-
ceedings under this chapter terminated, and all files
and documents relating thereto sealed under section
5119 of this title.

(d) Upon the request of the Secretary of Human
Services, the state’s attorney may file a petition
pursuant to subsection (a) of this section alleging
that a 16- to 17.5-year-old youth who is not in the
custody of the State is a child in need of care or
supervision under subdivision 5102(2)(B)(ii) of this
title when the child meets the criteria set forth in
subdivision 5102(2)(B)(ii) of this title. The petition
shall be accompanied by a report from the Depart-
ment which sets forth facts supporting the specific
criteria of subdivision 5102(2)(B)(ii) of this title and
that it is in the best interests of the child to be
considered as a child in need of care or supervision.
Historical Citation. g

Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ 5310. Petition, contents

(a) The petition shall be supported by an affidavit
of an officer or the Department.
(b) The petition shall contain the following:

(1) A concise statement of the facts which sup-
port the conclusion that the child is a child in need of
care or supervision together with a statement that it
is in the best interests of the child that the proceed-
ings be brought.
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(2) 'The name, date of birth, telephone number,
and residence address, if known, of the child, the
custodial and noncustodial parents, the guardian or
custodian of the child if other than parent. If a
parent is a participant in the Safe At Home Program
pursuant to 15 V.S.A. § 1152, the petition shall so
specify.

(3) Jurisdictional information required pursu-
ant to the Uniform Child Custody J unsdlctlon Act
15 V.S.A. § 1032 et seq.

Historical Citation. )
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ ,"3311. Service of summons and petition; no

' request for temporary care order

(a) When the state’s attorney files a petition but
does not request a temporary care order, the Court
shall set a date for a preliminary hearing on the
petition no later than 15 days from the daté the
petition”is filed and issue a judicial summons ad-
dressed to the custodial parent, guardlan, custodian,
or care provider. A copy of the petition. shall be
attached to the summons. The Court shall make
reasonably diligent efforts to serve a noncustodial
parent with a copy of the summons and petxtmn

(b) The summons shall contain:

(1) The name . ‘and address of the ‘person to
whom the notice is directed. .
* (2) The date, time, and place for the prelimi-
pary hearing on the petltmn

(3) The name of the minor on whose behalf the
petition has been brought.

"(4) Notice of a parent’s right to counsel.
(5) A statement that the parent, guardian or

custodian may be liable for the cost of the support of

a child if the child is placed in the legal custody of
the Department.

(6) An order directing the parent guardian,
custodlan, or care provider to appear at the heanng
with the child. I

(¢) The summons and petition may be served by
mailing a copy by certified mail return receipt re-
quested to the child and to the child’s parent, guard-
ian, custodian, or care provider. Service of the sum-
mons and petition may also be made by any sheriff,
deputy, or constable. The Court shall provide a copy
of the summons to the state’s attorney and a copy of
the summons and petition to the Department and
the attorney for the child.

(d) Notice and-a copy of the petxtlon shall be
served on all persons required to receive notice as
soon as poss1b1e after the petition is filed and at least
five days prior to the date set for the preliminary
hearing.

(e) A party may waive service of the petition and
notice by written stipulation or by voluntary appear—
ance at the hearing.

CHILDREN IN NEED OF CARE OR SUPERVISION
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(f) Once a parent, guardian, or custodian has
been served, the Court shall provide notice of hear-
ing either directly or by mail.. The parent shall be
responsible for providing the court with information
regarding any changes in address.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ 5312. Failure to appear at prehmmary
hearing

(a) If a parent, guardian, or custodJan has been
served by certified mail with the petltlon and notice
of hearing and fails to appear at the preliminary
heanng, the Court may order that the parent,
guardian, or ‘custodian be served. with a judicial
summons ordering the person to appear in court
with' the child at a specified date and time.

(b) If, after being summo_ned to appear, the par-
ent, guardlan, or custodian fails to appear or fails'to
brmg the child to court as ordered, the Court may
issue a pick-up order or warrant pursuant to section
5108 of this t1t1e :

Historical Citatxon. e a
Added 2007, No. 185 (Adj. Sess ), § 3, eﬂ‘ Jan. 1 2009

§ 5313 Tlmelnles for pretnal and ments
hearing .

(@) Pretnal hearing. At the time of the tempo-
rary care hearing or at the preliminary hearing on
the petition if there is no request for temporary legal
custody, the Court shall set a pretrial hearing on the
petition. The hearmg shall be held within 15 days of
the temporary care hearing or the preliminary hear-
ing. In the event that there is no admission or
dismissal at or before the pretrial hearing, the Court
shall set the matter for a hearing to adjudicate the
merits of the petition, '

(b) Merits hearing. If the child who is the sub-
ject of the petition has been removed from the legal
custody of the custodial parent, guardian, or custo-
dian pursuant to a temporary care order, a merits
hearing shall be held and merits adjudicated no
later than 60 days from the date the temporary care
order is issued, except for good cause shown. In all
other cases, merits shall be adjudicated in a timely
manner in the best interests of the child.

Historical Citation. .
Added 2007, No. 186 (AdJ Sess. ),§ 3, eff. Jan. 1, 2009,

§ 5314. Filing of initial case plan

(a) If a temporary care order is issued transfer-
ring legal custody of the child to the Commissioner,
the Department shall prepare and file with the
Court an initial case plan for the child and the
family within 60 days of removal of a child from
home. The Department shall provide a copy of the
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case plan to the parties, their attorneys, and the
guardian ad litem.

.(b) The initial case plan shall not be used or
referred to as evidence prior to a finding that a child
is in need of care or supervision.

ﬁistorical Citation. s
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ 5315. Merits adjudication

(a) At a hearing on the merits of a petition, the
State shall have the burden of establishing by a
preponderance of the evidence that the child is in
need of care and supervision. In its discretion, the
Court may make findings by clear and convincing
evidence,

(b) The parties may stipulate to the merits of the
petition. Such stipulation shall include a stipulation
as to the facts that support a ﬁnding that the child is
in need of care and supervision.

(c) If the merits are contested, all parties shall
have the right to present evidence' on their own
behalf and to examine witnesses.

(d) A merits hearing shall be conducted in accor-
dance with the Vermont Rules of Evidence. A finding
of fact made after a contested temporary care hear-
ing based on nonhearsay evidence may be adopted
by the.Court as a finding of fact at a contested merits
hearing provided that a witness who testified at the
temporary care hearing may be recalled by any
party at a contested merits heanng to supplement
his or her testimony.

(e) If the merits are contested, the Court after
hearing the evidence shall make its findings on the
record.

() If the Court finds that the allegations made in
the petition have not been established, the Court
shall dismiss the petition and vacate any temporary
orders in connection with this proceeding.

(g) If the Court finds that the allegations made in
the petition have been established based on the
stipulation of the parties or on the evidence if the

.merits are contested, the Court shall order the -

department to prepare a disposition case plan
within 28 days of the merits hearing and shall set
the matter for a disposition hearing.

(h) The Courtin its discretion and with the agree-
ment of the parties may waive the preparation of a
disposition case plan and proceed directly to dispo-
sition based on the initial case plan filed with the
Court pursuant to section 5314 of this title.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2008.

ANNOTATIONS

1. Adjudication supported. Findings that a child'’s allegations
of abuse by the father were the product of the mother’s coaching,
that this had caused psychological harm to the child, and that this
posed a continuing risk of harm were sufficient to suppart the
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judgment that the child was a child in need of care or supervxsxon !
In re M.A,, 2012 VT 103, — Vt. —, » 60 A.3d 732. E

§ 5316. Disposition case plan (_

(a) The Department shall file a disposition case
plan ordered pursuant to subsection 5315(g) of this S
title no later than 28 days from the-date of the 7§
ﬁndmg by the Court that a child is in need of care or i
supervision. §

(b) Adisposition case plan shall include, as appro- =
priate: i
(1) A permanency goal. The long-term goal for a

child found to be in need of care and supervision is a

safe and permanent home. A disposition case plan

shall include a permanency goal and an estimated
date for achieving the permanency goal. The plan
shall specify whether permanency will be achieved
through reunification with a custodial parent,
guardian, or custodian; adoption; permanent guard- '
1ansh1p, or other permanent placement. In addition
" to a primary permanency goal, the plan may 1dent1fy

a concurrent permanency goal.

(2) An assessment of the child’s medical, psy-
chological, social, educational, and vocational needs. ., -

(3) A description of the child’s home, school ,
community, and current living situation.

(4) An assessment of the family’s strengths and
risk factors, including a consideration of the needs of
children and parents with disabilities, provided that
the child’s needs are given primary consideration.

(6) A statement of family changes needed to
correct the problems necessitating state interven-’
tion, with timetables for accomplishing the chan%r

(6) A recommendation with respect to le
custody for the child and a recommendation ?T’
parent-child contact and sibling contact, if appropri-
ate.

(7) A plan of services that shall describe the
responsibilities of the child, the parents, guardian,
or custodian, the Department, other family mem-
bers, and treatment providers, including a descrip-
tion of the services required to achieve the perma-
nency goal. The plan shall also address the
minimum frequency of contact between the social
worker assigned to the case and the family.

(8) A request for child support.

(9) Notice to the parents that failure to accom-
plish substantially the objectives stated in the plan
within the time frames established may result in
termination of parental rights.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.
§ 5817. Disposition hearing

(a) Timeline. A disposition hearing shall be held
no later than 35 days after a finding that a child isin
need of care and supervision.
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(b) Hearing procedure. If disposition is con-
tested, all parties shall have the right to present
evidence and examine witnesses. Hearsay may be
admitted and may be relied on to the extent of its
probative value. If reports-are admitted, the parties
shall be afforded an opportunity to examine those
making the reports, but sources of conﬁdentlal in-
formation need not be disclosed.

(c) Standard of proof. If the Court terminates
the parental rights of one or both parents, the
standard of proof on the issue of termination shall be
clear and convincing évidence. On all other issues,
the standard of proof shall bea preponderance of the
ev1dence 4

"(d) Termination of parental rights.’ If ‘the
Commissioner or the attorney for the child seeks an
order at disposition terminating the parental rights
of one or both parents and transfer of legal custody
to the Commissioner without limitation as to adop-
tion, the Court shall consider the best interests of
the child in accordance with section 5114 of this
title.

(e) Further hearing. On its own motion or on
the motion of a party, the Court may schedule a
further hearing to obtain reports or otheér informa-
tion necessary for the appropriate disposition of the
case. The Court shall make an appropriate order for

the temporary care of the child pendmg a’ final-

disposition order. The Court shall give scheduling
priority to cases in which the chlld has been removed
from home. }

Historical Citation. :
Added 2007, No. 185 (Adj. Sess) § 3, eff. Jan. 1, 2009,

ANNOTATIONS

o . 3 dic ey

1. Disposition. In its decision In re B.C., the Vermont Supreme
Court noted that a termination petition starts a new proceeding if
it is not part of the initial disposition process, but to the extent that
that language can be taken as a ruling that digposition generally,
and termination of parental rights at disposition specifically, does
not start a new proceeding, this interpretation is erroneous. In view
of the Court’s conclusion that a child in rieed of care or supamsmn
merits adjudication is a final appealable’ order, disposition is
necessarily a separate proceedmg, irrespective of whether termina-
tion is sought at that time; it is separately defined by statute and
requires separate procedures. Inre C.P, 2012 VT 100, —Vt - —

- ASd—.

§ 5318 Dlspos1tlon order .

(a) Custody At dlsposmon, the Court shall make
such orders related to legal custody for a child who
has been found to be in need of care and supervision
as the Court determines are in the best interest of
the child, including:

@ An order continuing or returning legal cus-
tody to the custodial parent, guardian, or custodian.
Following disposition, the Court may issue a condi-
tional custody order for a fixed period of time not to
exceed two years. The Court shall schedule regular

CHILDREN IN NEED OF CARE OR SUPERVISION
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review hearings to determine whether the .condi-
tions continue to be necessary.

(2) When the goal is reunification Wlth a custo-
dial parent, guardian, or custodian an order trans-
ferring temporary custody to a noncustodial parent,
a relative, or a person with a significant relationship
with the child. The order may provide for parent-
child contact. Following disposition, the Court may
issue a conditional ¢ustody order for a fixed period of
time not to exceed two years. The. Court shall
schedule regular review hearings to evaluate prog-
ress toward reunification’and determine whether
the conditions and continuing jurisdiction ‘of the
PFamily Division of the Superior Court are necessary.

(3) An order transferring legal custody to a
noncustodial parent and closing the juvenile pro-
ceeding. The order may provide for parent-child
contact with the other ‘parent. Any orders transfer-
ring legal custody. to"a noncustodial parent issued
under this section shall not be conﬁdentlal and shall

.be made a part of the record in any existing parent-

age or divorce proceedmg involving the child. On the
motion of a party or on the Court’s own motion, the
Court may order that a sealed copy of the disposition
case plan be made part of the record in a divorce or
parentage proceeding involving the child. .

(4) An order transfemng legal custody to the
Commissioner.

(5) An order terminating all nghts and respon-

sibilities of a parent by transferring legal custody

and all residual parental rights to the Commissioner
without limitation as to adoption. i

(6) An order of permanent g'uardla.nsh.lp pursu-
ant'to 14 V.S.A. § 2664.
 (7) An order transferrmg 1egal custody to a
relative or another person with a significant rela-
tionship with the child. The order may be subject to
conditions and limitations and may provide for par-
ent-child contact with one or both parents. The order

shall be subject to periodic review as determmed by -

the Court.

(b) Case plan. Ifthe Court orders the tra.nsfer of
custody pursuant. to subdivision (a)(2), (4), or (5) of
this section, the Court shall establish a permanency
goal for the minor child and adopt a case plan
prepared by the Department which is designed to
achieve the permanency goal. If the Court deter-
mines that the plan proposed by the Department
does not adequately support the permanency goal
for the child, the Court may reject the plan proposed
by the Depa.rtment and order the Department to
prepare and submit a revised plan for. court ap-
proval.

(¢) Sixteen-to 17. 5-year-olds. In the event that
custody of a 16- to 17.5-year-old is transferred to the
Department pursuant to a petition filed under sub-
section 5309(d) of this title services to the child and
to his“or her family shall be provided: through a
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coordinated effort by the Agencies of Human Ser-
vices, and community-based interagency teams.

(d) Modification. A disposition order is a final
order which may only be modified based on the
stipulation of the parties or pursuant to a motion to
modify brought under section 5113 of this title.

(e) Findings. Whenever the Court orders the
transfer of legal custody to a noncustodial parent, a
relative, or a person with a significant relationship
with the child, such orders shall be supported by
findings regarding the suitability of that person to
assume legal custody of the child and the safety and
appropriateness of the placement.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

ANNOTATIONS

1. Termination of Parental Rights. In terminating a father’s
parental rights, the trial court had properly found the requisite
change of circumstances for modifying its earlier order denying the
State’s termination petition. The evidence here amply supported
the finding that the father’s ability to care for the child had
stagnated; the fact that the child had been receiving love and
stability from his stepmother during the same period did not mean
that the father’s inaction in obtaining counseling had not nega-
tively affected the child. In re J.G., 2010 VT 61, 188 Vt. 562, 2 A.3d
817 (mem.). ’

2. Custody. Even if it were reasonable to assume that the
legislature intended the courts in post-disposition proceedings to
utilize the options set forth in the statute governing children-in-
need-of-care-and-supervision disposition orders, nothing in the
statutory langnage suggests that the list of custodial options is
exclusive. On the contrary, the statute provides that the court shall
make such orders relating to legal custody as are in the best
interests of the child, “including” the seven enumerated. In re J.G.,
2010 VT 61, 188 Vt. 562, 2 A.3d 817 (mem.).

Statute governing children-in-need-of-care-and-supervision dis-
position orders may address the typical case where a termination of
parental rights leaves no custodial option other than the Depart-
ment for Children and Families, but this is hardly the only possible
scenario, As the legislature’s intentional use of the term “including”
implies, therefore, the more reasoned and likely purpose of the
provision allowing an “order terminating all rights and responsi-
bilities of a parent by transferring legal custody and residual
parental rights to the commissioner without limitation as to adop-
tion” was to provide one termination option, but not the only one. In
re J.G., 2010 VT 61, 188 Vt. 562, 2 A.3d 817 (mem.).

Trial court did not lack authority to terminate a father’s parental
rights and award custody to a stepmother instead of to the
Department for Children and Families. Even if the legislature
intended courts in post-disposition proceedings to use the options in
the statute governing children-in-need-of-care-and-supervision dis-
position orders, nothing suggested that the list of custodial options
was exclusive. In re J.G., 2010 VT 61, 188 Vi. 562, 2 A.3d 817
(mem.).

§ 5319. Parent-child contact and contact
with siblings and relatives

(a) The Court shall order parent-child contact
unless the Court finds that it is necessary to deny
parent-child contact because the protection of the
physical safety or emotional well-being of the child
so requires. Except for good cause shown, the order
shall be consistent with any existing parent-child
contact order.

HUMAN SERVICES
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(b) The Court may determine the reasonable fre-
quency and duration of parent-child contact and
may set such conditions for parent-child contact as
are in the child’s best interests including whether
parent-child contact should be unsupervised or su-
pervised. The Court may allocate the costs of super-
vised visitation.

(c¢) Parent-child contact may be modified by stipu-
lation or upon motion of a party or upon the Court’s
own motion pursuant to section 5113 of this title.

(d) The Court may terminate a parent-child con-
tact order in a juvenile proceeding upon a finding
that:

(1) a parent has without good cause failed to
maintain a regular schedule of contact with the child
and that the parent’s failure to exercise regular
contact has had a detrimental impact on the emo-
tional well-being of the child; or

(2) continued parent-child contact in accor-
dance with the terms of the prior order will have a
detrimental impact on the physical or emotional
well-being of the child.

(e) Upon motion of the child’s attorney, the Court
may also order contact between the child and the
child’s siblings, an adult relative with whom the
child has a significant relationship, or an adult
friend with whom the child has a significant rela-
tionship.

(D Failure to provide parent-child contact due to
the child’s illness or other good cause shall not
constitute grounds for a contempt or enforcement
proceeding against the Department.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ 5320. Postdisposition review hearing

If the permanency goal of the disposition case plan
is reunification with a parent, guardian, or custo-
dian, the Court shall hold a review hearing within
60 days of the date of the disposition order for the
purpose of monitoring progress under the disposi-
tion case plan and reviewing parent-child contact.
Notice of the review shall be provided to all parties.
A foster parent, preadoptive parent, or relative care-
giver shall be provided with notice of any post
disposition review hearings and an opportunity to be
heard at the hearings. Nothing in this section shall
be construed as affording such person party status
in the proceeding.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

§ 5321. Permanency hearing

(a) Purpose. Unless otherwise specified therein,
an order under the authority of this chapter trans-
ferring legal custody or residual parental rights and
responsibilities of a child to the Department pursu-
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ant to subdivision 5318(a)(4) or (5) of this title shall
be for an indeterminate period and shall be subject
to periodic review at a permanency hearing. At the
permanency hearing, the Court shall determine the
permanency goal for the child and an estimated time
for achieving that goal. The goal shall specify when:

(1) legal custody of the child will be transferred
to the parent, guardian, or custodian;

(2) the child will be released for adoptmn,

(8) a-permanent guardianship will be estab-
lished for the child;

(4) alegal guardianship will be established for
the child pursuant to an order under 14 V.S.A.
chapter 111; or .

(5) the child will remain in the same living
arrangement or be placed in another planned per-
marient living arrangement because the Commis-
sioner has demonstrated to the satisfaction of the
Court a compelling reason that it is not in the child’s
best interests to: -

(A) return home;

(B) have residual parental rights terminated
and be released for adoption; or |

(C) be placed with a fit and willing relative or
legal guardian. =

(b) The Court shall adopt a case plan designed to
achieve the permanency goal. At the permanency
review, the Court shall review the permanency plan
and determine whether the plan advances the per-
manency goal recommended by the Department.
The Court may accept.or reject the plan, but may not
designate a particular placement for a child in the
Department’s legal custody

(c) A permanency review hearing shall be held no
less than every 12 months with the first hearing to
be held 12 months after the date the legal custody of
the child was transferred, sub]ect to the fo]lowmg
exceptions:

(1) If the child Was three years of age or

younger at the time of the initial transfer of legal
custody, the Court may order that permanency re-
view hearings be held as frequently as every three
months. .
(2) If the child is between the ages of three and
six at the time of the initial transfer of legal custody,
the Court may order that permanency review hear-
ings be held as frequently as every six months.

- (d) If the Court shortens the time for the perma-
nency review hearing for a younger sibling, that
shortened_ review interval shall be applied to all
siblings in the family who are in the legal custody of
the Department. -

(e)(1) The Department shall file with the Court a
notice of permanency review together with a case
plan and recommendation for. a permanency goal.
The Department shall provide notice to the state’s
attorney havmg jurisdiction and to all parties to the
proceeding in accordance with the rules for family
proceedings. The Court shall hold a permanency

CHILDREN IN NEED OF CARE OR SUPERVISION
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review hearing within 30 days of the filing of notice
by the Department. Failure to give such notice or to
review an order shall not terminate the original
order or limit the Court’s jurisdiction.

(2) A foster parent, preadoptive parent, or rela-
tive caregiver for the child shall be provided notice of
and an opportunity to be heard at any permanency
hearing held with respect to the child. Nothing in
this subsection shall be construed as affording such
person party status in the proceed.mg

(® All evidence helpful in determining the ques-
tions presented, including hearsay, may be admitted
and relied upon to the extent of its probative value
even though not competent at an adjudication hear-
ing. -
(g) The permanency hearing may be held by an
administrative body appointed or approved by the
Court. The administrative body may consist of one
but not more than three persons. No person em-
ployed by the Department shall be a member of the
administrative body. In the event that the adminis-
trative body determines that the existing order
should be altered, it shall submit its recommenda-
tion to the Court for its consideration. In the event
that the administrative body determines that the
existing order should not be altered, its determina-

" tion shall be bmdmg unless any party requests

review by the court within 10 days of receipt of the
determination. A copy of the determination shall be
sent to each party and to the Court. The Court, on its
own motion or on. ‘the request of any party, shall
conduct a review de novo w1thm 30 days of receipt of
such request. -

(h) Upon the filing of a petition for a finding of
reasonable efforts and a report or affidavit by the
Department for Children and Families with notice
to all parties; the Court shall 1i6ld a hearing within

30 days of the filinig of the petition to determine, by

a preponderance of the evidence, whether the De-
partment for Children and Families has made rea-
sonable efforts to finalize the permanency plan for
the child that is in effect at the time of the hearing.
The hearing may be consolidated with or separate
from a permanency hearing. Reasonable efforts to
finalize a permanency plan may consist of:

(1) reasonable efforts to reunify the child and
family following the child’s removal from the home,
where the permanency plan for the child is reum.ﬁ
cation; or-

" (2) reasonable efforts to arrange and finalize an
alternate permanent living arrangement for the
child, in cases where the permanency plan for the
child does not include reunification.

Historiecal Citation. s T
Added 2007, No. 185 (Adj. Sess.), § 3, eff Jan. 1, 2009.

ANN OTATIONS

1. Geuerally Ip a termination of pa::ental nghts case, the level
of assistance provided to parents is relevant in determining
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whether a parent is unlikely to be able to resume parental duties
within a reasonable period of time. But whether the Department for
Children and Families made reasonable efforts to achieve perma-
nency is a separate question from whether termination is in the
child’s ‘best interests, and the former is not a prerequisite to the
latter. In re C.P,, 2012 VT 100, — Vt. —, — A.3d —.

-§ 5322. ‘Placement of a child in a facility used

for treatment of delinquent children

A child found by the Court to be a child in need of
care and supervision shall not be placed in or trans-
ferred to an institution used solely for the treatment
or rehabilitation of delinquent children unless the
child has been charged with or adjudicated as hav-
ing committed a delinquent act.

Historical Citation.
Added 2007, No. 185 (Adj. Sess.), § 3, eff. Jan. 1, 2009.

CHAPTER 55
JUDICIAL PROCEEDINGS

SECTION
5501-5562. [Repealed.]

§§ 5501-5562. Repealed. 2007, No. 185 (Adj.
Sess.), § 13, eff. Jan. 1, 2009.

HISTORY

Former § 5501, relating to purposes, was derived from 1967, No.
304 (Adj. Sess.), § 1 and amended by amended 1997, No. 139 (Adj.
Sess.), § 1. For present provisions, see § 5501 of this title.

Former § 5502, relating to definitions and provisions of general
application, was derived from 1967, No. 304 (Adj. Sess.), § 2 and
amended by 1969, No. 16, § 9; 1969, No. 289 (Adj. Sess.), § 2; 1971,
No. 90, § 16; 1978, No. 152 (Adj. Sess.), § 9; No. 246 (Adj. Sess.),
§§ 2, 3, 21; 1981, No. 1 (Sp. Sess.), § 1; 1991, No. 125, (Adj. Sess.),
§ 1;1993, No. 178 (Adj. Sess.), § 1;No. 234 (Adj. Sess.), § 20; 1995,
No. 178 (Adj. Sess.), § 302; 1997, No. 116 (Adj. Sees.), § 2; and
2003, No. 73 (Adj. Sess.), § 2.

Former § 5503, relating to jurisdiction, was derived from 1967,
No. 304 (Adj. Sess.), § 3 and amended by 1981, No. 1 (Sp. Sess.),
§ 2 and 1989, No. 220 (Adj. Sess.), § 27.

Former § 5504, relating to retention of jurisdiction, was derived
from 1967, No. 304 (Adj. Sess.), § 4; and amended by1971, No. 90,
§ 17; 1981, No. 1 (Sp. Sess.), § 8; 1995, No. 178 (Adj. Sess.), § 303;
and 1997, No. 116 (Adj. Sess.), § 3.

"Former § 5505, relating to transfer from other courts, was
derived from 1967, No. 304 (Adj. Sess.), § 5; and amended by 1981,
No. 1 (Sp. Sess.), § 4; 1997, No. 116 (Adj. Sess.), § 4; 1999, No. 137
(Adj. Sess.), § 1; 2001, No. 142 (Adj. Sess.), § 118d; and 2003, No.
145 (Adj. Sess.), § 4.

Former § 5506, relating to transfer from juvenile court, was
derived from 1981, No. 1 (Sp. Sess.), § 5 and amended by 1997, No.
116 (Adj. Sess.), § 6.

Former § 5507, relating to transfer to another juvenile court
within the state, was derived from 1967, No. 304 (Adj. Sess.), § 6
and amended by 1973, No. 246 (Adj. Sess.), § 4.

Former § 5508, relating to venue, was derived from 1967, No.
304 (Adj. Sess.), § 7 and amended by 1973, No. 246 (Adj. Sess.),
§ 5.

Former § 5509, relating to powers and duties of officers, was
derived from 1967, No. 304 (Adj. Sess.), § 8 and amended by 1973,
No. 152 (Adj. Sess.), § 9 and No. 246 (Adj. Sess.), § 6.

Former § 5510, relating to taking into custody, was derived from
1967, No. 304 (Adj. Sess.), § 9 and amended by 2001, No. 41, § 5.
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Former § 5511, relating to release, shelter or delivery to court,
was derived from 1967, No. 304 (Adj. Sess.), § 10 and amended by
1981, No. 1 (Sp. Sess.), § 6; 1985, No. 141 (Adj. Sess.), § 1 ang
2001, No. 41, § 6. :

Former § 5512, relating to designated shelter, was derived from
1985, No. 141 (Adj. Sess.), § 2.

Former § 5513, relating to criteria for detaining children; order
of detention, was derived from 1967, No. 304 (Adj. Sess.), § 11 angd
amended by 1973, No. 152 (Adj. Sess.), § 9; No. 246 (Adj. Sess.), § 7
and 2005, No. 21, § 1.

Former § 5514, relating to detention; temporary care pending
hearing, was derived from 1967, No. 304 (Adj. Sess.), § 12 anq
amended by 1873, No. 152 (Adj. Sess.), § 9; No. 246 (Adj. Sess)),
§ 8; 1985, No. 141 (Adj. Sess.), § 3; 1987, No. 182 (Adj. Sess.), § 3
and 2005, No. 198 (Adj. Sess.).

Former § 5515, relating to release from temporary care; deten-
tion hearing, was derived from 1967, No. 304 (Adj. Sess.), § 13 and
amended by 2005, No. 21, § 2 and 2005, No. 198 (Adj. Sess.), §§ 6,
: 8

Former § 55186, relating to commencement of proceedings, was
derived from 1967, No. 304 (Adj. Sess.), § 14 and amended by 1981,
No. 1 (Sp. Sess.), § 7.

Former § 5517, relating to filing of a petition, was derived from
1967, No. 304 (Adj. Sess.), § 15 and amended by 1873, No. 152 (Ad;.
Sess.), § 9 No. 246 (Adj. Sess.), § 9; 1995, No. 178 (Adj. Sess.),
§§ 301, 304 and 2003, No. 122 (Adj. Sess.), § 105a.

Former § 6518, relating to petition, contents, was derived from
1967, No. 304 (Adj. Sess.), § 16 and amended by 2001, No. 142 (Adj.
Sess.), § 118e.

Former § 5518, relating to date of hearing on the petition;
summons, was derived from 1967, No. 304 (Adj. Sess.), § 17 and
amended by 1973, No. 152 (Adj. Sess.), § 9 and No. 246 (Adj. Sess)),
§ 10.

Former § 5519a, relating to notice of hearing; noncustodial
parents, was derived from 2001, No. 142 (Adj. Sess.), § 118f.

Former § 5520, relating to service of summons, was derived from
1967, No. 304 (Adj. Sess.), § 18.

Former § 5521, relating to failure to answer summons; warrants,
was derived from 1967, No. 304 (Adj. Sess.), § 19 and amended by
1978, No. 246 (Adj. Sess.), § 11.

Former § 5522, relating to subpoena, was derived from 1967, No.
304 (Adj. Sess.), § 20.

Former § 5523, relating to conduct of hearings, was derived from
1967, No, 304 (Adj. Sess.), § 21 and amended by 1995, No. 147 (Adj.
Sess.), § 3 and 2003, No. 73 (Adj. Sess.), § 3.

Former § 5524, relating to juvenile proceedings, was derived
from 1967, No. 304 (Adj. Sess.), § 22.

Former § 5525, relating to guardian ad litem, counsel, was
derived from 1967, No. 304 (Adj. Sess.), § 23.

" Former § 5526, relating to hearing; findings; dismissal, was
derived from 1967, No. 304 (Adj. Sess.), § 24 and amended 1973,
No. 246 (Adj. Sess), § 12.

Former § 5527, relating to continuation of hearing; disposition
report, was derived from 1967, No. 304 (Adj. Sess.), § 25 and
amended by 1969, No. 289 (Adj. Sess.), § 3; 1973, No. 152 (Adj.
Sess.), § 9; No. 246 (Adj. Sess.), § 18 and 1995, No. 147 (Adj. Sess.),
§ 4.

Former § 5528, relating to disposition of child in need of care or
supervision, was derived from 1967, No. 304 (Adj. Sess.), § 26 and
amended by 1971, No. 246 (Adj. Sess.); 1973, No. 152 (Adj. Sess.),
§ 9; No. 246 (Adj. Sess.), § 14; 1991, No. 169 (Adj. Sess.), § 2; and
1995, No. 147 (Adj. Sess.), § 5.

Former § 5529, relating to disposition of delinquent child, was
derived from 1967, No. 304 (Adj. Sess.), § 27 and amended by 1973,
No. 246 (Adj. Sess.), § 15: 1985, No. 10; and 1991, No. 169 (Adj.
Sess.), § 3.

Former § 5529a, relating to victim's statement at disposition
proceeding; victim notification, was derived from 1995, No. 170
(Adj. Sess.), § 17 and amended by 2003, No. 73 (Adj. Sess.), § 4.

Former § 5529b, relating to disposition of youthful offenders,
was derived from 1997, No. 116 (Adj. Sess.), § 5 and amended by
2001, No. 142 (Adj. Sess.), § 118g.
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- Former § 5529¢, relating to modification or revocation of dispo-
sition, was derived from 1997, No. 116 (Adj. Sess.), § 5.

Former § 5529d, relating to review prior to the age of 18, was
derived from-1997, No. 116 (Ad_] Sess.), § 5 and amended by 2001,
No. 63, § 280a.

Former § 5529, relating to termination or continuance of dispo-
sition, was derived from 1997, No. 116 (Adj. Sess. ) § 5 and
amended by 1999, No. 137 (Adj. Sess.), § 2.

Former § 55291, relating to rights of victims i in 'youthful offender
proceedings, was derived from 1997, No. 116 (Adj. Sess.), § 5.

Former § 5529g, relating to rights of victims in delinquency
proceedings involving a listed crime, was derived from 2003, No. 73
(Adj. Sess.), § 5.

Former § 5530, relating to dlsposmon of minors adjudicated as
adult offenders; separation of persons under 18 years from aduits,
was derived from 1981, No. 1 (Sp. Sess.), § 8 and amended by 1987,
No. 182 (Adj. Sess.), § 4; 1991, No 39; and 2008, No. 145 (Adj.
Sess.), § 2.

Former § 5531, relating to permanency hearing, was denved
from 1967, No. 304, (Adj. Sess.), § 28 and amended by 1969, No.
289 (Adj.'Sess.),§ 4; 1973, No. 57; 1981, No. 1 (Sp. Sess.), § 9;1981,
No. 243 (Adj. Sess.), § 1; 1991, No. 169 (Adj. Sess.), § 4; 1995, Na.
145 (Adj. Sess.), § 6; 1997, No. 139 (Adj. Sess.), § 2; and 2005, No.
21, § 3.

F‘ormer § 5532, relating to modification or vacanon of orders
was derived from 1967, No. 304 (Adj. Sess.), § 29 and amended by
1969, No. 289 (Adj. Sess.), § 5; 1973, No. 246 (Adj. Sess) § 186;
1981, No. 1 (Sp. Sess.), § 10.

Former § 5533, relating to costs and expenses for care of c!:uld,
was derived from 1967, No. 304 (Adj. Sess.), § 30 and amended by
1978, No. 152 (Adj. Sess) § 9; No. 246 (Ad_] Sess.), § 17: and 1995,
No.'63, § 139d. ¥

Former § 5534, relating to protective orders, was derived from
1967, No. 304 (Adj. Sess.), § 31 and amended by 1973, No. 246 (Adj.
Sess) § 18.

Former § 5535 relating to order of adjudication, noncriminal,
was derived from 1967, No. 304 (Adj. Sess.), § 32 and amended by
1973, No. 246 (Adj. Sess) § 190,

Former § 5536, relating to juvenile court records, was derived
from 1967, No. 304 (Adj. Sess.), § 33 and amended by 1969, No. 289
(Adj. Sess.), § 6; 1981, No. 1 (Sp. Sess.), § 11; and 1997, No. 153

. (Adj. Sess.), § 6.

Former § 5536a, relating to limited exception to confidentiality
of records of juveniles maintained by the family court, was derived
from 1997, No. 153 (Adj. Sess.), § 7 and amended by 1999, No. 4,
§ 6. i

Former § 5537, relating to fingerprints, photographs, was de-
rived from 1967, No. 304 (Adj. Sess.) § 34 and amended by 1971,
No. 90, § 18; 1981, No. 1 (Sp. Sess.), § 12. -

Former § 5538, relating to sealing of records, was derived from
1967, No. 304 (Ad_] Sess.), § 35 and amended by 1969, No, 16, § 10;

1971, No. 90, § 19; 1973, No. 246 (Adj. Sess.), § 20; 1991, No. 169 -

(Adj. Sess.), § 1; and 2005, No. 198 (Adj. Sess.), § 2.
- Former § 5539, relating to contempt power, was derived from
1967, No. 304 (Adj. Sess.), § 36.

Former § 5540, relating to best interests of the child, was derived
from 1975, No. 238 (Adj.-Sess.), § 2 and amended by 1981 No. 243
(Adj. Sess) § 2. L

Former § 5541, relating to transportatlon of a child, was derived
from 2005, No. 180 (Adj. Sess.), § 1.

Former § 5550, relating to prohatmn was derived from 1993, No.
178 (Adj. Sess.) § 2

Former § 5551 relating to powers and responsibilities of the
commissioner rega.rding juvenile probation, was derived from 1993,
No. 178 (Adj. Sess.), § 2; and amended by 1997, No. 33, § 2.

Former § 5552, relating to conditions of probation, was derived
from 1993, No. 178 (Adj. Sess.), § 2. -

Former § 5553, relating to juvenile probation certificate, was
derived from 1993, No. 178 (Adj. Sess.), § 2.

Former § 5554, relating to modification of condmons was de-
rived from 1993, No. 178 (Adj. Sess.), § 2.

Former § 5556, rélating to violation of conditions of probation,
was derived from 1993, No. 178 (Adj. Sess.), § 2. °
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Former § 5556, relating to summons, apprehension and deten-
tion of juvenile probatmner was derived from 1993, No. 178 (Adj.
Sess) §2

Former § 5557, rélating to detention hearing, was derived from
1993, No. 178 (Adj. Sess.), § 2.

Former § 5558, relating to notice; vmlatmn hearing, was denved
from 1993, No. 178 (Adj. Sess.), § 2

Former § 5559, relating to disposition alternatives upon viola-
tion of conditions of probatmn was derived from 1993 No. 178 (Adj.
Sess.), § 2.

Former § 5560, relating to final judgment, was derived from
1993, No. 178 (Ad_] Sess.), § 2.

Former § 5561, relating to discharge from probation, was de-
rived from’ 1998, No 178 (Adj. Sess.), § 2.

Former § 5562, relating to juvenile justice unit; juvenile justice
director, was derived from 2003, No. 122 (Adj. Sess.), § 105b and
amended by 2005, No. 45, § 5; 2005, No. 174 (Adj. Sess.), § 122.

CHAPTER 57

IN TERSTATE COMPACT ON
JUVENILES

SUBCHAPTER 1. COMPACT

SECTION

5701-5703. [Repealed.]

SUBCHAPTER 2. PROVISIONS RELATING
TO COMPACT

5711-5715. [Repealed.]
HISTORY

Repeal and recodification of chapter. Former chapter 57 of
this title, consisting of §§ 5701-5715, was repealed and recodified
pursuant to 2009, No. 108 (Adj. Sess.), § 12. For present provisions
see §§ 5721-5738 of this title.

CROSS REFERENCES

Interstate compact on the placement of children, see § 5901 et
seq. of this title.

ANNOTATIONS
Cited. Cited in In re A.L.H. (1993) 160 Vt. 410, 630 A.2d 1288.

SUBCHAPTER 1
COMPACT
HISTORY

Recodification. Former subchapter 1 of this chapter, consisting
of §§ 5701-5708, was recodified pursuant to 2009, No. 108 (Adj.
Sess.), § 12.

§§ 5701-5708. Repealed 2009, No. 108 (Ad_]
Sess.), § 12.

HISTORY

Former § 5701, relating to ex&cution of compact, was derived
from 1967, No. 285 (Adj. Sess.), § 2. ’

Former § ‘5702, relating to execution of additional article, was
derived from 1867, No. 285 (Adj. Sess.), § 2A.

Former § 5703, relatmg to execution uf amendment, was denved
from 1967, No. 285 (Adj. Sess.), § -2B.
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