10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE AND SENATE H.497
2013 Page 1 of 44
H.497

Introduced by Representative Sweaney of Windsor
Referred to Committee on
Date:
Subject: Government operations; open meeting
Statement of purpose of bill asintroduced: Thisbill proposesto:

(1) amend the open meeting law to clarify when a public body may enter
executive session;

(2) alow members of a public body to participate in a meeting remotely
if certain requirements are met;

(3) amend provisions related to meeting agendas; and

(4) requirethe award of attorney’sfeesand litigation coststo a
complainant who substantially prevailsin acase aleging aviolation of the
open meeting law, unless the public body cured the violation or had a

reasonable basisin fact and law for its position and acted in good faith.

An act relating to the open meeting law

It is hereby enacted by the General Assembly of the State of Vermont:

§310. DEFINITIONS

Asused in this subchapter:

VT LEG #283482 v.1
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(2) \Meeting” means a gathering of a quorum of the members of a

public body fo&¢ the purpose of discussing the business of the public body or for

the purpose of taking action. “Meeting” shall not mean written

correspondence or an\g ectronic communication, including e-mail, telephone,

or teleconferencing, b% members of apublic body for the purpose of

scheduling a meeting, orqaminq an agenda, or distributing materiasto

discuss at a mesting, provi ded%sl such awritten correspondence or such an

€l ectronic communication that r&ﬁkin written or recorded information shall

be available for inspection and copying dader the public records act as set forth

in chapter 5, subchapter 3 of thistitle.

(3) “Public body” means any board, counyjl, or commission of the state
or one or more of its political subdivisions, any boaly, council, or commission
of any agency, authority, or instrumentality of the state § one or more of its
political subdivisions, or any committee of any of the foreghjng boards,
councils, or commissions, except that “public body” does not inglude councils
or similar groups established by the governor for the sole purpose of advising

the governor with respect to policy.

VT LEG #283482 v.1
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/l [ w01 2V nnoLnceod’ _monn atai daVa a a alalhda' alWa'a a

pulyisher, or news director of a newspaper or radio station serving the area of
the staig in which the public body has jurisdiction, and to any editer-publisher;
or-news-dixector person who has requested under subdivision 312(c)(5) of this
title to be notifjed of special meetings.
(5) “Quasijudicial proceeding” means a proceeding whichiis:

(A) acontexted case under the Vermont Administrative Procedure
Act; or

(B) acaseinwhich¥helegal rights of one or more persons who are
granted party status are adjudicatgd, which is conducted in such away that all
parties have opportunity to present ejdence and to cross-examine witnesses
presented by other parties, which results\n awritten decision, and the result of
which is appealable by a party to a higher althority.
Sec. 2. 1V.SA. 8312 isamended to read:
§312. RIGHT TOATTEND MEETINGS OF PUB_IC AGENCIES

(a)(1) All meetings of a public body are declared to ge open to the public at

all times, except as provided in section 313 of thistitle. No\esolution, rule,
regulation, appointment, or formal action shall be considered biding except as
taken or made at such open meeting, except as provided under secthgn

313(a)(2) subdivision 313(b)(1) of thistitle. A-rresting-may-be condudted by

alla NNrarenca or-othar-al o ala aalatala { ong alaWalda «Tala a N
v vivipw O o - O cct ;G TOT TG war O
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for public'\gomment on a proposed rule, pursuant to 3 V.S.A. 8§ 840. The

public shall haye access to copies of sueh-tapes electronic recordings as

described in sectidn 316 of thistitle.

(2) One or more of the members of apublic body may participatein a

meeting by e ectronic chther means of communication, provided that:

(A) Atleast 24 h&e prior to the meeting, the public body shall

publicly announce the meeting, a29d a municipal public body shall post notice

of the meeting in or near the muni%al clerk’ s office and in at |east two other

public places in the municipality.

(B) The public announcement and Wosted notice of the meeting shall

identify:

(i) at least one physical location where® member of the public can

attend and participate in the meeting; or

(ii) an electronic or other means by which the public can access

the meeting from a remote location.

(C) Each member participating by e ectronic or other meaxs of

communication shall:

(i) identify himself or herself when the meeting is convened:;

VT LEG #283482 v.1
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parti cinating by the electronic or other means identified in subdivision

(2)(B)(ii) &f this subsection; and

(iN) be able to simultaneously hear each member and speak to

each member durlg the meeting.

(D) The public body meets all other requirements of this subchapter

in holding a meeting.

(E) A vote of the poblic body shall be taken by roll cal.

(3) Written correspondek and electroni c communications may be

distributed among members of a p%(c body, provided that such

communications shall not be used to ckmvent the spirit or the requirements

of this subchapter.

(b)(1) Minutes shall be taken of all meetings\of public bodies. The minutes

shall cover al topics and motions that arise a the megeting and give atrue
indication of the business of the meeting. Minutes shalNnclude at least the
following minimal information:
(A) All members of the public body present;
(B) All other active participants in the meeting;

(C) All motions, proposals, and resolutions made, offered, an

considered, and what disposition is made of same; and

VT LEG #283482 v.1
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after five days froxa the date of any meeting.

(©)(1) Thetime ary place of all regular meetings subject to this section
shall be clearly designatey by statute, charter, regulation, ordinance, bylaw,
resolution, or other determinigg authority of the public body, and this

information shall be available to{ny person upon request. The time and place

of al public hearings and meetings ssheduled by all executive branch state

agencies, departments, boards, or commissions shall be available to the public

as required under 3 V.S.A. § 2222(c).

(2) Thetime, place, and purpose of a sp meeting subject to this
section shall be publicly announced at least 24 hour$before the meeting.
Municipal public bodies shall post notices of special m
municipa clerk’s office and in at least two other public pl
municipality, at least 24 hours before the meeting. In addition, Yotice shall be
given, either orally or in writing, to each member of the public bod¥ at |east

24 hours before the meeting, except that a member may waive notice oka

specia meeting.

VT LEG #283482 v.1
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wishout posting of notices and without 24-hour notice to members, provided

some public notice thereof is given as soon as possible before any such

meeting. §mergency meetings may be held only when necessary to respond to

an unforeseenN\pccurrence or condition requiring immediate attention by the

public body.

(4) Any adjoured meeting shall be considered a new meeting, unless

the time and place for the\adjourned meeting is announced before the meeting

adjourns.

(5) An editor, publisher, oNnews director of any newspaper, radio

station, or television station serving tRe area of the state in which the public

body has jurisdiction may request in writ\ng that a public body notify the

editor, publisher, or news director of special\neetings of the public body. The

reguest shall apply only to the calendar year in Which it is made, unless made

in December, in which case it shall apply aso to thefollowing year.

(d)(1) FheAtleast 24 hours prior to a meeting, the agenda for aregular or

specia meeting shall be:

(A) posted to awebsite, if one exists, that the public Bgdy maintains

or designates as the official website of the body;

(B) posted by amunicipal public body in or near the municipal office

and in at least two other public places in the municipality; and

VT LEG #283482 v.1
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) Adjustments to the agenda of a public body may be made as the first

act of béveﬁs at a public meeting.

(e) Nothing in this section or in section 313 of thistitle shall be construed

as extending to the judiei Judicial Branch of the geverament

Government of Vernignt or of any part of the same or to the public-service

beard Public Service Boakd; nor shall it extend to the deliberations of any

public body in connection with a quasi-judicia proceeding; nor shall anything

in this section be construed to refire the making public of any proceedings,
records, or acts which are specificall made confidential by the laws of the
United States of Americaor of this state!

(f) A written decision issued by a publicRody in connection with a
guasi-judicial proceeding need not be adopted open meeting if the
decision will be a public record.

(g) The provisions of this subchapter shall not applyNo site inspections for

day-to-day administrative matters that do not require action by the fublic body,
may be conducted outside a duly warned meeting, provided that no moRgey is

appropriated, expended, or encumbered.

VT LEG #283482 v.1
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I A nonon maoctina tho kb ch ho iy 100 cnconahlo annao 0

toRxpress its opinion on matters considered by the public body during the
meeting as long as order is maintained. Public comment shall be subject to
reasonabl&rules established by the chairperson. This subsection shall not
apply to quas\udicial proceedings.

(i) Nothinginthis section shall be construed to prohibit the parole board
from meeting at corregtional facilities with attendance at the meeting subject to
rules regarding access and security established by the superintendent of the
facility.

Sec. 3. 1V.SA. § 313 isamendad to read:
§ 313. EXECUTIVE SESSIONS

(a8 No public body described in sectign 312 of thistitle may hold an
executive session from which the public is excluded, except by the affirmative
vote of two-thirds of its members present in the§ase of any public body of
state government or of a majority of its members prasent in the case of any
public body of amunicipality or other political subdivis\on. A motion to go
into executive session shall indicate the nature of the businegs of the executive
session, and no other matter may be considered in the executive\session. Such
vote shall be taken in the course of an open meeting and the result &f the vote
recorded in the minutes. No formal or binding action shall betakenin

executive session except for actions relating to the securing of real estate

VT LEG #283482 v.1
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ex®eutive session need not be taken, but if they are, shall not be made public

subjecito subsection 312(b) of thistitle. A-public-bedy-may-neot-held-an

a\vga al\ va'a o FalalWa\Viala'a a alalaVala
7 Ci v Cooro CACCO O O CiCl

(b) A public body may hold ag executive session only for one or more of

the following purposes:

1) To negotiate or secure rea estate

purchase options,

3)(2) Fhe To consider the appointment oxemployment or evaluation of

apublic officer or employee, including discussion, terview, and evaluation of

the merits of a candidate for public office or empl ovré\[, provided that afinal

decision to hire or appoint a public officer or employee sha¥, be made in an

open meeting;

4)(3) A To conduct adisciplinary or dismissal action againsia public

officer or employee; but nothing in this subsection shall be construed t&\impair

VT LEG #283482 v.1
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section 317 316 o\thistitle. Discussion or consideration of the exeepted

record or document shall not itself permit an extension of the executive session
to the general subject to Which the record or document pertains;
£H(6) Fhe To consideNacademic records or suspension or discipline of

students;

8)(7) Festimeny To take or hiar testimony from a person in aparole

proceeding conducted by the parole boary if public disclosure of the identity of

the person could result in physical or other grm to the person;

{9)(8) Hntermation To consider informatioq relating to a pharmaceutical

rebate or to supplemental rebate agreements, which\s protected from
disclosure by federal law or the terms and conditions reuired by the Centers
for Medicare and Medicaid Services as a condition of rebat®authorization

under the Medicaid program, considered pursuant to 33 V.S.A.\§8 1998(f)(2)
and 2002(c);

(9) Todiscussor consider municipa or school security or emerogncy

response measures, the disclosure of which could jeopardize public safety:;

VT LEG #283482 v.1
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dedermines that premature general public knowledge would place the public

bodv\( aperson involved at a substantial disadvantage:

) To consider or negotiate contracts;

( B)\Xo consider or negotiate labor relations agreements with

employees;

(C) _To condict arbitration or mediation;

(D) To hear gridwances, other than tax grievances; or

(E) To meet with>\attornev to discuss pending civil litigation or a

prosecution, to which the public Rody is a party.

{b)(c) Attendance in executive séssion shall be limited to members of the

public body, and, in the discretion of the\public body, its staff, clerical
assistants and legal counsel, and persons whi are subjects of the discussion or
whose information is needed.
{e)(d) The senate and house of representatives, iNexercising the power to
make their own rules conferred by Chapter 11 of the Vefynont Constitution,
shall be governed by the provisions of this section in regulajng the admission

of the public as provided in Chapter 11, § 8 of the Constitution.

VT LEG #283482 v.1
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8§ 314. PENALTY AND ENFORCEMENT
(a) \A person who is amember of a public body and who knowingly and
intentionaNy violates the provisions of this subchapter, a person who

knowingly an¥ intentionally viol ates the provisions of this subchapter on

behalf or at the bekest of a public body, or a person who knowingly and

intentionally participaes in the wrongful exclusion of any person or persons
from any meeting for whih provision is herein made, shall be guilty of a

misdemeanor and shall be fi not more than $500.00.

(b) Fhe-attorney-general PrioNto instituting an action under subsection ()

of this section, the Attorney General \Qr any person aggrieved by aviolation of

the provisions of this subchapter shal I%vi de the public body written notice

that alleges a specific violation of this subchepter and requests a specific cure

of such violation. The public body may cure thé\violation, subject to the

following:

(1) Upon receipt of the written notice of alleged Wolation, the public

body shall have five business days to respond publicly to the alleged

violation by:

(A) acknowledging the violation of this subchapter and ing an

intent to cure the violation within 14 caendar days; or

VT LEG #283482 v.1
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ockurred and that no cure is necessary.

\\2) Failure of apublic body to respond to a notice of alleged violation

within fi&xbusi ness days of receipt of notice under subdivision (1) of this

subsection shall be treated as adenial of the violation for purposes of

enforcement ofk reguirements of this subchapter.

(3) Within 14 delendar days after a public body acknowledges a

violation under subdiv@&n (1)(A) of this subsection, the public body shall

cure the violation by declaring as void an action or actions taken at, or

resulting from, a meeting in viol&ion of this subchapter, or, in the case of a

procedural violation, by adopting spécific measures that actually prevent future

procedural violations. An action declakl void may be ratified at an open

meeting that satisfies the provisions of this S\Nbchapter.

(4) A public body that curesin fact aviolation of this subchapter under

this subsection shall not be assessed attorney’ sfe;nd liti gation costs under

subsection (d) of this section.

(c) Following expiration of the five-business-day time period of

subdivision (b)(1) of this section and, if applicable, the addit%el

14-caendar-day cure period for public bodies acknowledging a\k\a\ti on under

subdivision (b)(1)(A) of this section, the Attorney General or any per

aggrieved by aviolation of the provisions of this subchapter may apply to e

VT LEG #283482 v.1
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docket over al cases and shall be assigned for hearing and trial or for argument

at the earliest practicale date and expedited in every way.

(d) The court shall asdess against a public body found to have violated the

requirements of this subch%ﬂer reasonabl e attorney’ s fees and other litigation

costs reasonably incurred in any under this subchapter in which the

complainant has substantially prevaihd, unless the court finds that:

(1(A) the public body had are%uable basisin fact and law for its

position; and

(B) the public body acted in good faith\, In determining whether a

public body acted in good faith, the court shall coéder, among other factors,

whether the public body responded to a notice of an alléged violation of this

subchapter in atimely manner under subsection (b) of this Sgction; or

(2) the public body cured the violation in accordance witR subsection (b)

of this section.
Sec. 5. EFFECTIVE DATE

This act shall take effect on July 1, 2013.

VT LEG #283482 v.1
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§ X0. DEFINITIONS

in this subchapter:
(1) \' Deliberations’ means weighing, examining, and discussing the
reasons for against an act or decision, but expressly excludes the taking of
evidence and the agguments of parties.

(2) " Meeting™\means a gathering of a quorum of the members of a
public body for the purpoge of discussing the business of the public body or for

the purpose of taking &gtion. “Meeting” shall not mean written

correspondence or an & ectronid\communication, including e-mail, telephone,

or_teleconferencing, between membgrs of a public body for the purpose of

scheduling a meeting, organizing a&qenda, or distributing materials to

discuss at a meeting, provided that such&ritten correspondence or such an

electronic communication that results in Writé\or recorded information shall

be available for inspection and copying under tk\Public Records Act as set

forth in chapter 5, subchapter 3 of thistitle.

(3) “Public body” means any board, council, or co
Sate or one or more of its political subdivisions, any boXd, council, or
commission of any agency, authority, or instrumentality of the Sate or

one or more of its political subdivisions, or any committee of any of the

foregoing boards, councils, or commissions, except that “ public body”

VT LEG #283482 v.1
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foNthe sol e purpose of advising the geverner Governor with respect to policy.
d) “Publicly announced” means that notice is given to an editor,

publisher \or news director of a newspaper or radio station serving the area of

the state in which the public body has jurisdiction, and to any editer;

ubHsher—or—heWs—director person who has requested under subdivision
312(c)(5) of thistitle¥ be notified of special meetings.
(5) “Quasi-judiciaNproceeding” means a proceeding whichis:

(A) a contested caqe under the Vermont Administrative Procedure
Act; or

(B) a casein which the ledql rights of one or more persons who are
granted party status are adjudicated, whch is conducted in such a way that all
parties have opportunity to present evidend and to cross-examine witnesses
presented by other parties, which resultsin a wi\{ten decision, and the result of
which is appealable by a party to a higher authori
Sec. 2. 1V.SA. 8312 isamended to read:
§312. RIGHT TO ATTEND MEETINGS OF PUBLIC AGENCIES

(a)(1) All meetings of a public body are declared to be opel\to the public at

all times, except as provided in section 313 of this title. No resolution, rule,

regulation, appointment, or formal action shall be considered bindiny except

as taken or made at such open meeting, except as provided under seN{ier

VT LEG #283482 v.1



BILL ASPASSED THE HOUSE AND SENATE H.497
2013 Page 18 of 44

@
( )
D
@
D
»
D
D
D
D
>
D
D
D
D
»
D
D
( )
®
0 )
»
D
)
D
D
D

cIron aa'alala
- cc

Qle NNA alaWlalda «Fala a N
Cre TR AR v mear - -

subchapter—are—et: A meeting of a public body is subject to the public

accommodation requirements of 9 V.SA. chapter 139. A public body shall

ecord by—audie—tape; all public hearings held to provide a

forum for public

electronicall
mment on a proposed rule, pursuant to 3 V.SA. § 840. The

public shall have adgess to copies of such tapes electronic recordings as

described in section 316 &f thistitle.

(2) Participationin ings through eectronic or other means.

(A) As long as the A‘irements of this subchapter are met, one or

more of the members of a public\body may attend a regular, special, or

emergency mesting by electronic orX&her means without being physically

present at a designated meeting location.

(B) If one or more members attend a ing by electronic or other

means, such members may fully participate in (kussi ng the business of the

public body and voting to take an action, but any voésl the public body shall

be taken by roll call.

(C) Each member who attends a meeting without Being physically

present at a designated meeting location shall:

(i) identify himself or herself when the meeting is convene and

VT LEG #283482 v.1
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(D) If a quorum or more of the members of a public body attend a

meeting vhout being physically present at a designated meeting location, the

following aéﬁi onal reguirements shall be met:

(i) t least 24 hours prior to the meeting, or as soon as

practicable prior toNan emergency meeting, the public body shall publicly

announce the meeting, ad a municipal public body shall post notice of the

meeting in or near the muh&pal clerk’' s office and in at least two other public

placesin the municipality.

(ii) The public annourgement and posted notice of the meeting

shall designate at least one physical [0gation where a member of the public

can attend and participate in the meetinq.\At least one member of the public

body, or at least one staff or designee of the pNblic body, shall be physically

present at each designated meeting location.

(b)(1) Minutes shall be taken of all meetings of pubNc bodies. The minutes
shall cover all topics and motions that arise at the meet\g and give a true
indication of the business of the meeting. Minutes shall incl\de at least the
following minimal information:

(A) All members of the public body present;

(B) All other active participantsin the meeting;

VT LEG #283482 v.1
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(2) Minutes of all public meetings shall be matters of public record,

shall be kept by\the clerk or secretary of the public body, and shall be
available for inspecti§n by any person and for purchase of copies at cost upon
request after five days fro the date of any meeting.

(c)(1) The time and plade of all regular meetings subject to this section
shall be clearly designated by S\atute, charter, regulation, ordinance, bylaw,
resolution, or other determining Yuthority of the public body, and this

information shall be available to any peNgon upon request. The time and place

of all public hearings and meetings schedi\ed by all Executive Branch Sate

agencies, departments, boards, or commissionsshall be available to the public

asrequired under 3 V.SA. § 2222(c).

(2) The time, place, and purpose of a special ing subject to this

section shall be publicly announced at least 24 hours Defore the meeting.
Municipal public bodies shall post notices of special meeting\in or near the
municipal clerk's office and in at least two other public plixces in the

municipality, at least 24 hours before the meeting. In addition, notic

given, either orally or in writing, to each member of the public body at

VT LEG #283482 v.1
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spicial meeting.

) Emergency meetings may be held without public announcement,
without pdgting of notices and without 24-hour notice to members, provided
some public \otice thereof is given as soon as possible before any such
meeting. Emergexcy meetings may be held only when necessary to respond to
an unforeseen occurMence or condition requiring immediate attention by the
public body.

(4) Any adjourned megting shall be considered a new meeting, unless
the time and place for the adjouNaed meeting is announced before the meeting
adjourns.

(5) An editor, publisher or neXs director of any newspaper, radio

»
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bedy-hasturisdietion A person may request in vXiting that a public body notify
the editor—publisheror-news-director person of spadgial meetings of the public
body. The request shall apply only to the calendar yegr in which it is made,
unless made in December, in which case it shall apply ao to the following
year.

(d)(1) Fhe At least 48 hours prior to a regular meeting, and\at least 24

hours prior to a special meeting, a meeting agenda

reeting shall be:

VT LEG #283482 v.1
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or\Jesignates as the official website of the body; and

(B) in the case of a municipal public body, posted in or near the

municipal\office and in at |east two other public placesin the municipality.

(2) A ing agenda shall be made available to the-newsmedia—or

a person prior to the meeting upon specific request.

(3)(A) Any add\tion to or deletion from the agenda shall be made as the

first act of business at th ing.

(B) Any other adjdstment to the agenda may be made at any time

during the mesting.

(e) Nothing in this section or in'Yection 313 of this title shall be construed

as extending to the judicial—braneh \udicial Branch of the gevernment

Government of Vermont or of any part of

beard Public Service Board; nor shall it exterd to the deliberations of any

public body in connection with a quasi-judicial proseeding; nor shall anything
in this section be construed to require the making pubyc of any proceedings,
records, or acts which are specifically made confidential\py the laws of the
United Sates of America or of this state Sate.

() A written decision issued by a public body in connecyon with a
quasi-judicial proceeding need not be adopted at an open mesti

decision will be a public record.
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th&\purpose of assessing damage or making tax assessments or abatements,
clericd| work, or work assignments of staff or other personnel. Routine,
day-to-day administrative matters that do not require action by the public
body, may b&\conducted outside a duly warned meeting, provided that no
money is appropr\ated, expended, or encumbered.

(h) At an open mgting the public shall be given a reasonable opportunity
to express its opinion oN matters considered by the public body during the
meeting as long as order is\paintained. Public comment shall be subject to
reasonable rules established by\the chairperson. This subsection shall not
apply to quasi-judicial proceedings.

(i) Nothing in this section shall be dQnstrued to prohibit the parele-board
Parole Board from meeting at correctionay facilities with attendance at the
meeting subject to rules regarding access an\y security established by the
superintendent of the facility.

Sec. 3. 1V.SA. 8§ 313 isamended to read:
§ 313. EXECUTIVE SESSONS

(@ No public body deseribed-inr—section ofthis-titd may hold an
executive session from which the public is excluded, except by the\affirmative
vote of two-thirds of its members present in the case of any publicN\pody of

Sate government or of a majority of its members present in the case oNany
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oA g ol o A oaticon to A

intQ executive session shall indicate the nature of the business of the executive
sessioN, and no other matter may be considered in the executive session. Such
vote shall\Qe taken in the course of an open meeting and the result of the vote
recorded in e minutes. No formal or binding action shall be taken in
executive session\except for actions relating to the securing of real estate
options under subdivgion & (b)(1) of this subseetion section. Minutes of an
executive session need n§ be taken, but if they are, shall not be made public
subject to subsection 312(b) & thistitle.

(b) A public body may not ho\d an executive session except to consider one

or more of the following:

(1) The negotiating or securing of real estate\purchase or lease
options,
3)(2) The appointment or employment or evaluation of a p\plic officer

or employee, including discussion, interview, and evaluation of the meits of a
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%e or appoint a public officer or employee shall be made in an open meeting;

N)(3) A disciplinary or dismissal action against a public officer or
employee\out nothing in this subsection shall be construed to impair the right
of such officeN\or employee to a public hearing if formal charges are brought;

5)(4) A clegr and imminent peril to the public safety;

(6)(5) DiscusNon-or—consideration-of+ecords-or—documents-exceptes

Records exempt from th& access to public records provisions of section 317

316 of this title—Biscussi\a—or—consideration—of the—excepted—+record—o

document; provided, however, tNat discussion of the exempt record shall not

itself permit an extenson of the eXcutive session to the general subject to
which the record er-deeument pertains,
£H(6) The academic records or suspension or discipline of students;
8)(7) Testimony from a person in a parole proceeding conducted by the
Parole Board if public disclosure of the identity oNthe person could result in
physical or other harmto the person;
9)(8) Information relating to a pharmaceut rebate or to
supplemental rebate agreements, which is protected from disclNsure by federal
law or the terms and conditions required by the Centers for

Medicaid Services as a condition of rebate authorization under the Wedicaid

program, considered pursuant to 33 V.SA. 88 1998(f)(2) and 2002(c);
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di¢losur e of which could jeopardize public safety;

0) After making a specific finding that premature general public

knowledg®&would place the public body or a person involved at a substantial

disadvantage’

(B) Labor rdations agreements with employees;

(C) Arbitratickr mediation;

(D) Grievances, o§\e( than tax grievances; or

(E) Professional quakdvi ce in connection with pending or imminent

civil litigation or a prosecution, tomhi ch the public body is or may be a party.

{b)(c) Attendance in executive sessi§n shall be limited to members of the
public body, and, in the discretion of the public body, its staff, clerical
assistants and legal counsel, and persons who axe subjects of the discussion or
whose information is needed.

{e)(d) The Senate and House of Representatives, in'Rxercising the power to
make their own rules conferred by Chapter Il of the Vi nt Constitution,
shall be governed by the provisions of this section in regulating the admission

of the public as provided in Chapter I1, § 8 of the Constitution.

VT LEG #283482 v.1



BILL ASPASSED THE HOUSE AND SENATE H.497
2013 Page 27 of 44

8§ X4. PENALTY AND ENFORCEMENT
(a)\A person who is a member of a public body and who knowingly and

violates the provisions of this subchapter, a person who

knowingly arN intentionally violates the provisions of this subchapter on

behalf or at tfbbehest of a public body, or a person who knowingly and

intentionally participytes in the wrongful exclusion of any person or persons

from any meeting for wRich provision is herein made, shall be guilty of a

misdemeanor and shall be fi not more than $500.00.

(b)(1) The attorney general

(c) of this section, the Attorney Gen or any person aggrieved by a violation

ior to instituting an action under subsection

of the provisions of this subchapter sh}\pr ovide the public body written notice

that alleges a specific violation of this subcNapter and reguests a specific cure

of such violation. The public body will noté\liable for attorney’'s fees and

litigation costs under subsection (d) of this sectio}(it curesin fact a violation

of this subchapter in accordance with the requi remenkf this subsection.

(2) Upon receipt of the written notice of alleqed\plation, the public

body shall respond publicly to the alleged violation within en business

days by:

(A) acknowledging the violation of this subchapter and siyting an

intent to cure the violation within 14 calendar days; or
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ocxurred and that no cureis necessary.

) Failure of a public body to respond to a written notice of alleged

violatioNithin seven business days shall be treated as a denial of the

violation fo%urpos&s of enforcement of the reguirements of this subchapter.

(4) V\/itm 14 calendar days after a public body acknowledges a

violation under subdi\jsion (2)(A) of this subsection, the public body shall cure

the violation at an open ing by:

(A) either ratifv% or declaring as void, any action taken at or

resulting from a mesting in vi cﬁ{on of this subchapter; and

(B) adopting specific res that actually prevent future

violations.

(c) Following expiration of the sev usiness-day response period of

subdivision (b)(2) of this section and, if plicable, of the additional

14-calendar-day cure period for public bodies a&ﬁpwl edqging a violation, the

Attorney General or any person aggrieved by a violat\n of the provisions of

this subchapter may bring ction in the Civil

Division of the Superior Court in the county in which the vioNtion has taken

place for appropriate injunctive relief or for a declaratory judgment. An

action may be brought under this section no later than one year &fter the

meeting at which the alleged violation occurred or to which the allgged
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imdprtance, proceedings before the superior—eourt Civil Division of the

Superix Court, as authorized by this section and appeals therefrom, take

n the docket over all cases and shall be assigned for hearing and
trial or for argyment at the earliest practicable date and expedited in every
way.

(d) The Court shall against a public body found to have violated the

requirements of this subchaNter reasonable attorney’ s fees and other litigation

costs reasonably incurred in 2Qy case under this subchapter in which the

complainant has substantially prex%(ed, unless the Court finds that:

(1)(A) the public body had a r nable basis in fact and law for its

position; and

(B) the public body acted in good fai. In determining whether a

public body acted in good faith, the Court shall cons\der, amonqg other factors,

whether the public body responded to a notice of an al§ged violation of this

subchapter in a timely manner under subsection (b) of this jon; or

(2) the public body cured the violation in accordance wi¥a subsection

(b) of this section.

Sec. 5. EFFECTIVE DATE

This act shall take effect on July 1. 2014.

Sec. 1. 1V.SA. 8§ 310isamended to read:
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§ 310. DEFINITIONS

As used in this subchapter:

(1) “Deliberations’ means weighing, examining, and discussing the
reasons for and against an act or decision, but expressly excludes the taking of
evidence and the arguments of parties.

(2) “Meeting” means a gathering of a quorum of the members of a
public body for the purpose of discussing the business of the public body or for

the purpose of taking action. “Meeting” shall not mean written

correspondence or an e ectronic communication, including e-mail, telephone,

or_teleconferencing, between members of a public body for the purpose of

scheduling a meeting, organizing an agenda, or distributing materials to

discuss at a meeting, provided that such a written correspondence or such an

electronic communication that results in written or recorded information shall

be available for inspection and copying under the Public Records Act as set

forth in chapter 5, subchapter 3 of thistitle.

(3) “Public body” means any board, council, or commission of the state
Sate or one or more of its political subdivisions, any board, council, or
commission of any agency, authority, or instrumentality of the state State or
one or more of its political subdivisions, or any committee of any of the

foregoing boards, councils, or commissions, except that “ public body” does
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not include councils or similar groups established by the geverner Governor
for the sole purpose of advising the geverrer Governor with respect to policy.
(4) “Publicly announced” means that notice is given to an editor,
publisher, or news director of a newspaper or radio station serving the area of
the state State in which the public body has jurisdiction, and to any editer;
publisher—er—news—director person who has requested under subdivision
312(c)(5) of thistitle to be notified of special meetings.
(5) “Quasi-judicial proceeding” means a proceeding whichiis:
(A) a contested case under the Vermont Administrative Procedure
Act; or
(B) a casein which the legal rights of one or more persons who are
granted party status are adjudicated, which is conducted in such a way that all
parties have opportunity to present evidence and to cross-examine witnesses
presented by other parties, which resultsin a written decision, and the result of
which is appealable by a party to a higher authority.
Sec. 2. 1V.SA. 8312 isamended to read:
§312. RIGHT TO ATTEND MEETINGS OF PUBLIC AGENCIES
(a)(1) All meetings of a public body are declared to be open to the public at
all times, except as provided in section 313 of this title. No resolution, rule,
regulation, appointment, or formal action shall be considered binding except

as taken or made at such open meeting, except as provided under section
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subdivision 313(a)(2) of this title. A-meeting—ay—be-conducted-by—audio

subchapter—are—et: A meeting of a public body is subject to the public

accommodation requirements of 9 V.SA. chapter 139. A public body shall

electronically record by—audio—tape; all public hearings held to provide a

forum for public comment on a proposed rule, pursuant to 3 V.SA. 8 840. The

public shall have access to copies of such tapes electronic recordings as

described in section 316 of thistitle.

(2) Participation in meetings through electronic or other means.

(A) As long as the requirements of this subchapter are met, one or

more of the members of a public body may attend a regular, special, or

emergency meeting by electronic or other means without being physically

present at a designated meeting location.

(B) If one or more members attend a meeting by electronic or other

means, such members may fully participate in discussing the business of the

public body and voting to take an action, but any vote of the public body shall

be taken by roll call.

(C) Each member who attends a meeting without being physically

present at a designated meeting location shall:

(i) identify himself or herself when the meeting is convened; and
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(ii) be able to hear the conduct of the meeting and be heard

throughout the meeting.

(D) If a quorum or more of the members of a public body attend a

meeting without being physically present at a designated meeting location, the

following additional requirements shall be met:

(i) At least 24 hours prior to the meeting, or as soon as

practicable prior to an emergency meeting, the public body shall publicly

announce the meeting, and a municipal public body shall post notice of the

meeting in or near the municipal clerk's office and in at least two other

designated public places in the municipality.

(ii) The public announcement and posted notice of the meeting

shall designate at least one physical location where a member of the public

can attend and participate in the meeting. At least one member of the public

body, or at least one staff or designee of the public body, shall be physically

present at each designated meeting location.

(b)(1) Minutes shall be taken of all meetings of public bodies. The minutes
shall cover all topics and motions that arise at the meeting and give a true
indication of the business of the meeting. Minutes shall include at least the
following minimal information:

(A) All members of the public body present;

(B) All other active participantsin the meeting;
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(C) All motions, proposals, and resolutions made, offered, and
considered, and what disposition is made of same; and
(D) The results of any votes, with a record of the individual vote of
each member if aroll call is taken.
(2) Minutes of all public meetings shall be matters of public record,
shall be kept by the clerk or secretary of the public body, and shall be
available for inspection by any person and for purchase of copies at cost upon

request after five days from the date of any meeting. Meeting minutes shall be

posted no later than five days from the date of the meeting to a website, if one

exists, that the public body maintains or has designated as the official website

of the body.

(c)(1) The time and place of all regular meetings subject to this section
shall be clearly designated by statute, charter, regulation, ordinance, bylaw,
resolution, or other determining authority of the public body, and this

information shall be available to any person upon request. The time and place

of all public hearings and meetings scheduled by all Executive Branch Sate

agencies, departments, boards, or commissions shall be available to the public

asrequired under 3 V.SA. § 2222(c).

(2) The time, place, and purpose of a special meeting subject to this
section shall be publicly announced at least 24 hours before the meeting.

Municipal public bodies shall post notices of special meetings in or near the
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municipal clerk's office and in at least two other designated public places in
the municipality, at least 24 hours before the meeting. In addition, notice shall
be given, either orally or in writing, to each member of the public body at least
24 hours before the meeting, except that a member may waive notice of a
special meeting.

(3) Emergency meetings may be held without public announcement,
without posting of notices and without 24-hour notice to members, provided
some public notice thereof is given as soon as possible before any such
meeting. Emergency meetings may be held only when necessary to respond to
an unforeseen occurrence or condition requiring immediate attention by the
public body.

(4) Any adjourned meeting shall be considered a new meeting, unless
the time and place for the adjourned meeting is announced before the meeting

adjourns.

bedy-hasjurisdiction A person may request in writing that a public body notify

the editor—publisheror-news-director person of special meetings of the public
body. The request shall apply only to the calendar year in which it is made,

unless made in December, in which case it shall apply also to the following

year.
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(d)(1) Fhe At least 48 hours prior to a regular meeting, and at least 24
hours prior to a special meeting, a meeting agenda fer—a-regular—or—special
meeting shall be:

(A) posted to a website, if one exists, that the public body maintains

or designates as the official website of the body; and

(B) in the case of a municipal public body, posted in or near the

municipal office and in at least two other designated public places in the

municipality.
(2) A meeting agenda shall be made available to the-rews-edia—or

€oneerhed-persens a person prior to the meeting upon specific request.

(3)(A) Any addition to or deletion from the agenda shall be made as the

first act of business at the meeting.

(B) Any other adjustment to the agenda may be made at any time

during the mesting.

(e) Nothing in this section or in section 313 of this title shall be construed

as extending to the judicial—branch Judicial Branch of the gevernment

Government of Vermont or of any part of the same or to the public-serviee

beard Public Service Board; nor shall it extend to the deliberations of any

public body in connection with a quasi-judicial proceeding; nor shall anything

in this section be construed to require the making public of any proceedings,
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records, or acts which are specifically made confidential by the laws of the
United Sates of America or of this state Sate.

() A written decision issued by a public body in connection with a
quasi-judicial proceeding need not be adopted at an open meeting if the
decision will be a public record.

(g) The provisions of this subchapter shall not apply to site inspections for
the purpose of assessing damage or making tax assessments or abatements,
clerical work, or work assignments of staff or other personnel. Routine,
day-to-day administrative matters that do not require action by the public
body, may be conducted outside a duly warned meeting, provided that no
money is appropriated, expended, or encumbered.

(h) At an open meeting the public shall be given a reasonable opportunity
to express its opinion on matters considered by the public body during the
meeting as long as order is maintained. Public comment shall be subject to
reasonable rules established by the chairperson. This subsection shall not
apply to quasi-judicial proceedings.

(i) Nothing in this section shall be construed to prohibit the parole-board
Parole Board from meeting at correctional facilities with attendance at the
meeting subject to rules regarding access and security established by the

superintendent of the facility.
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Sec. 3. 1V.SA. 8§ 313 isamended to read:
§ 313. EXECUTIVE SESSONS

(@) No public body deseribed-th—section-312-ofthis-titte may hold an
executive session from which the public is excluded, except by the affirmative
vote of two-thirds of its members present in the case of any public body of
Sate government or of a majority of its members present in the case of any
public body of a municipality or other political subdivision. A motion to go
into executive session shall indicate the nature of the business of the executive
session, and no other matter may be considered in the executive session. Such
vote shall be taken in the course of an open meeting and the result of the vote
recorded in the minutes. No formal or binding action shall be taken in
executive session except for actions relating to the securing of real estate
options under subdivision (2) of this subsection. Minutes of an executive
session need not be taken, but if they are, shall not be made public subject to
subsection 312(b) of thistitle. A public body may not hold an executive session

except to consider one or more of the following:

making a specific finding that premature general public knowledge would

clearly place the statemunteipality-ether public body; or a person involved at

a substantial disadvantage;:
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(A) contracts;

(B) labor relations agreements with employees;

(C) arbhitration or mediation;

(D) grievances, other than tax grievances;

(E) pending or probable civil litigation or a prosecution, to which the

public body is or may be a party:

(F)  confidential attorney-client communications made for the

purpose of providing professional legal services to the body;

(2) Fhe the negotiating or securing of real estate purchase or lease
options;
(3) Fhe the appointment or employment or evaluation of a public officer

or employee, provided that the public body shall make a final decision to hire

or appoint a public officer or employee in an open meeting and shall explain

the reasons for its final decision during the open meeting;

(4) A a disciplinary or dismissal action against a public officer or
employee; but nothing in this subsection shall be construed to impair the right
of such officer or employee to a public hearing if formal charges are brought;

(5) Aaclear and imminent peril to the public safety;

records exempt from the access to public records provisions of section 317 316

of this title-
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provided, however, that discussion of the exempt record shall not itself permit

an extension of the executive session to the general subject to which the record
or-document pertains,

(7) Fhethe academic records or suspension or discipline of students;

(8) Festimeny testimony from a person in a parole proceeding
conducted by the Parole Board if public disclosure of the identity of the person
could result in physical or other harmto the person;

(9) Hntermation information relating to a pharmaceutical rebate or to
supplemental rebate agreements, which is protected from disclosure by federal
law or the terms and conditions required by the Centers for Medicare and
Medicaid Services as a condition of rebate authorization under the Medicaid
program, considered pursuant to 33 V.S A. 88 1998(f)(2) and 2002(c);

(10) municipal or school security or emergency response measures, the

disclosure of which could jeopardize public safety.

* * %

Sec. 4. 1V.SA. § 314 isamended to read:
§ 314. PENALTY AND ENFORCEMENT
(@) A person who is a member of a public body and who knowingly and

intentionally violates the provisions of this subchapter, a person who

knowingly and intentionally violates the provisions of this subchapter on

behalf or at the behest of a public body, or a person who knowingly and
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intentionally participates in the wrongful exclusion of any person or persons
from any meeting for which provision is herein made, shall be guilty of a
misdemeanor and shall be fined not more than $500.00.

(b)(1) Fhe-attorney-general Prior to instituting an action under subsection

(c) of this section, the Attorney General or any person aggrieved by a violation

of the provisions of this subchapter shall provide the public body written notice

that alleges a specific violation of this subchapter and reguests a specific cure

of such violation. The public body will not be liable for attorney’'s fees and

litigation costs under subsection (d) of this section if it cures in fact a violation

of this subchapter in accordance with the requirements of this subsection.

(2) Upon receipt of the written notice of alleged violation, the public

body shall respond publicly to the alleged violation within seven business

days by:

(A) acknowledging the violation of this subchapter and stating an

intent to cure the violation within 14 calendar days; or

(B) stating that the public body has determined that no violation has

occurred and that no cureis necessary.

(3) Failure of a public body to respond to a written notice of alleged

violation within seven business days shall be treated as a denial of the

violation for purposes of enfor cement of the requirements of this subchapter.
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(4) Within 14 calendar days after a public body acknowledges a

violation under subdivision (2)(A) of this subsection, the public body shall cure

the violation at an open meeting by:

(A) either ratifying, or declaring as void, any action taken at or

resulting from a meeting in violation of this subchapter; and

(B)  adopting specific measures that actually prevent future

violations.

(c) Following an acknowledgment or denial of a violation and, if

applicable, following expiration of the 14-calendar-day cure period for public

bodies acknowledging a violation, the Attorney General or any person

aggrieved by a violation of the provisions of this subchapter may apphy-te-the

superter—eourt bring an action in the Civil Division of the Superior Court in

the county in which the violation has taken place for appropriate injunctive

relief or for a declaratory judgment. An action may be brought under this

section no later than one year after the meeting at which the alleged violation

occurred or to which the alleged violation relates. Except as to cases the eourt

Court considers of greater importance, proceedings before the superior—eourt

Civil Division of the Superior Court, as authorized by this section and appeals

therefrom, take precedence on the docket over all cases and shall be assigned
for hearing and trial or for argument at the earliest practicable date and

expedited in every way.
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(d) The Court shall assess against a public body found to have violated the

requirements of this subchapter reasonable attorney’ s fees and other litigation

costs reasonably incurred in any case under this subchapter in which the

complainant has substantially prevailed, unless the Court finds that:

(1)(A) the public body had a reasonable basis in fact and law for its

position; and

(B) the public body acted in good faith. In determining whether a

public body acted in good faith, the Court shall consider, among other factors,

whether the public body responded to a notice of an alleged violation of this

subchapter in a timely manner under subsection (b) of this section; or

(2) the public body cured the violation in accordance with subsection

(b) of this section.

Sec. 5. 24 V.SA. §1964 is amended to read:
81964. STRUCTURE OF THE COMMUNITY JUSTICE BOARDS,

CONFIDENTIALITY OF CERTAIN RESTORATIVE JUSTICE

MEETINGS
(a) Each community justice center:
(1) Shal shall have an advisory board comprised of at least 51 percent

citizen volunteers:;
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(2) May may use a variety of community-based restorative justice

approaches, including eemmunity restorative justice panels erbeards, group

conferencing, or mediation:; and

(3) ShaH shall include programs to resolve disputes, address the needs
of victims, address the wrongdoing of the offender, and promote the
rehabilitation of youthful and adult offenders.

(b)  Mesetings of restorative justice panels and meetings to conduct

restor ative justice group conferencing or mediation shall not be subject to the

Vermont Open Meeting Law, 1 V.SA. chapter 5, subchapter 2.

Sec. 6. EFFECTIVE DATES

This act shall take effect on July 1, 2014. However, a person who violates

1V.SA. 8312(b)(2) as amended by this act (requirement to post minutes to

website, if any) shall not be subject to prosecution for such violation pursuant

to 1 V.SA. 8 314(a) in connection with any meeting that occurs before July 1,

2015.
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