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H.431

Introduced by Representative Wizowaty of Burlington

Referred to Committee on

Date:

Subject: Court procedure; mediation in foreclosure actions

Statement of purpose of bill asintroduced: Thisbill proposesto amend a

number of the requirements for mediation in foreclosure actions.

An act relating to mediation in forecl osure actions

It is hereby enacted by the General Assembly of the State of Vermont:

Subchapter 9. Mediation in Foreclosure Actions
§4631. MEDMATION PROGRAM ESTABLISHED

(@) This subchaptergestablishes a program to assure the availability of

Program-{“HAMP"} government |0sSWqiti gation program requirementsin

actions for foreclosure of a mortgage on any tyelling house of four units or

less that is occupied by the owner as a principal residsgce.

(b) The requirements of this subchapter shall apply erly teall foreclosure
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}Vci pal residence unless:

) theloan involved is not subject to any government loss mitigation

DI’OQI’&H”]\JUI rements;

(2) p%(to commencing the foreclosure action, the mortgagee or a

representative of e mortgagee met with or made reasonabl e efforts to meet

with the mortgagor imoerson in Vermont to discuss any applicable loss

mitigation options; and

(3) the plaintiff in the Nreclosure action certifies in its complaint that

the requirements of subdivisionsXl) and (2) of this subsection have been

satisfied and describes its efforts to with the mortgagor in person to

discuss applicable |oss mitigation effort

(c) Tobequalified to act as amediator uRder this subchapter, an individual
shall be licensed to practice law in the state Stat® and shall be required to have

taken-a periodically take specialized, continuing legy| education training

course courses on foreclosure prevention or loss mitigat\on approved by the
Vermont Bar Association.

(d) This subchapter shall not apply to a commercia loan.

(e) Asused in this subchapter:

(1) “Commercia loan” means any loan described in 9 V.S.A. § 46(1),

(2), or (3).

VT LEG #287440 v.1



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE H.431
2013 Page 3 of 26

(A) thefederal Home Affordable Modification Program (“HAMP”);

(B) any loss mitigation program for loans owned or guaranteed by

government-sponsored entities such as the Federal National Mortgage

Associatior%‘annie Mage), the Federal Home Loan Mortgage Corporation

(Freddie Mac),%&u.s. Federa Housing Administration, or the

U.S. Department of erans Affairs;

(C) any loss rmgation program for loans guaranteed by the

U.S. Department of Aqrimh(eRural Development that are not owned by an

instrumentality of the United Sé@ or the State of Vermont; or

(D) asettlement agreement\vith a government entity, or any state or

federal law or regulation, regarding the\otificati on, consideration, or offer of

loss mitigation options.

§4632. OPPORTUNITY TO MEDIATE
(& Inan action for forecl osure ef-a-mertgage-enany-aweting-house-of fou

upied-by-the owner-as-aprincipal residence subject to
this subchapter, whenever the mortgagor enters-an-appearange-ththecaseo
requests mediation prior to four months after judgment is entered and before

the end of the redemption period, the court shall refer the case to mediation

pursuant to this subchapter, except that the court may:

VT LEG #287440 v.1
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mediation if the mortgagor requests mediation after judgment has been entered.

(b) Unless the moxgagee agrees and mortgagor agree otherwise or the

court so orders for good cguse shown, all mediation shall be completed prior to

the expiration of the redempthon period and within 120 days of the mediator’s

appointment. The redemption pexiod shall not be stayed on account of pending

mediation.

notice with other foreclosure-related notices as long as the ¢Qnsolidation is

consistent with the content and format of the notice under this s\ybsection.
(d) The notice required by subsection (c) of this section shall:

(1) beon aform approved by the court administrator;

VT LEG #287440 v.1
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préceedings under this subchapter;
) state the importance of participating in mediation even if the
homeown is currently communicating with the mortgagee or servicer;
(4) provde contact information for legal services,; and
(5) incorpoxgte aform that can be used by the homeowner to request

mediation from the court.

(e) Ne-coy Nay-on netton-of-apa - na-that-the reguHremean a N
SHPEHAPHEA e-been etan AA RePa eSaeAo eguH-eato0pa pate1
ealiaHoR-4Hhae A SHPRGHAPHE Ae otgagee eSaHoH-ORaRa-esStapbH-SHES
OtHe-Sat-Sia OR-O Re-cod A4l aSCo pH-EG A-tHeappH-cabie
eduHremen oi-HAMPEP-and-supbo Notlon alaVV/aldak=) aa N
RcHGe-the-Car-cuiaH-oRSaRaHipy eduHred-by-HAMP-and-emproyed
by-the-mortgageeand
demonstrate-th he-mortaageeo a'a a a N-the mortaaqo N

The Vermont Bar Association (VBA) shall have the authority to establish a

fair and neutral mediator-selection process. |f the mortgagee ano%ortqaqor

are unabl e to salect amediator through the selection process establishe by the

VBA, the court shall appoint a qualified mediator for the case.

VT LEG #287440 v.1
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a) During all mediations under this subchapter:

——

The parties shall address the avail able foreclosure prevention tools

and, if ohuted, the amount due on the note for the principal, interest, and

costs or fees.
H(2) the Noe mortgagee shall use and consider available foreclosure

prevention tools, incltdding reinstatement, loan modification, forbearance, and

mitigation program requirements\and any related “net present value’

calculations used in considering aloag modification conducted under this
subchapter;.
2(3) the The mortgagee shall producg for the mortgagor and mediator

ala men ifalalWa alalalala'daiifalalWa ha ontilon )\ alFfaWlalida «HlaYa aFala
v\w -, -, npw -, ot o CA\AT RRV v cHIOHV -

(A) if amodification or other agreement is not offered, the reason

that the mortgagor failed to qualify for the program; and

(B) for any applicable government loss mitigation prograng, the

criteriafor the program and the inputs and calculations used in deter%qi ng the

homeowner’s eligibility for a modification or other program.

VT LEG #287440 v.1
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/l VlaVa'da' iViaYalda' aVaWa'aVa' a alala' aa ala oW alala il ala ala Na'a' a¥a

or'Qther similar agreement prohibits modification, the mortgagee shall produce
a copy\of the agreement. All agreement documents shall be confidential and
shall not Bgincluded in the mediator’ s report.

(b)(1) InaN mediations under this subchapter, the mortgagor shall make a

good faith effort t§ provide to the mediator 20-dayspriorto-the first-mediation;

oF within atime deternined by the mediator-to-be-appropriate- tr-order-to-allow
or-verification-of the infdmation provided-by-the mertgagee court,
information on his or her hougehold income, and any other information

required by HAMP-unless alread\provided any applicable government loss

mitigation program.

(2) Within 45 days of appointmeny, the mediator shall hold a

premedi ation tel ephone conference to hel p\se mortgagee and mortgagor

complete any necessary document exchange an dress other premediation

issues. At the premediation telephone conference,\\e mediator shall at a

minimum document and maintain records of the proqés the mortgagee and

mortgagor are making on financial document production, review of

information that occurs during the conference, any request for agdditional

information, the anticipated time frame for submission of any ad&onal

information, and the lender’ s review of the information and schedul ié‘of the

mediation session.

VT LEG #287440 v.1
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whether a modification or other foreclosure alternativeis

—"

available an},(f 30, the terms of the modification;

(Q) if&odification or other foreclosure alternativeis not available,

the reasons for the unvailability; and

(D) the steps negessary to finalize the mediation.

(c) The partiesto a mediajon under this subchapter shall cooperate in good

faith under the direction of the iator to produce the information required by
subsections (@) and (b) of this sectiof\in atimely manner so as to permit the

mediation process to function effectivel

(d)(2) Thefollowing persons shall partichpate in person or by telephonein

any mediation under this subchapter:
(A) the mortgagee, or any other person, in§luding the mortgagee's
servicing agent, who meets the qualifications required By subdivision (2) of
this subsection;
(B) counsel for the mortgagee; and

(C) the mortgagor, and counsel for the mortgagor, if repr

VT LEG #287440 v.1
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(A) authority to agree to a proposed settlement, loan modification, or

dismissal of the foreclosure action;

data and factors consi§ered in evaluating each such foreclosure prevention
tool; and
(C) the ahility and aythority to perform necessary-HAMP-related

government loss mitigation proghgm-related “net present value” calculations

in subdivisions a{H-and<2) (a)(2) and
(a)(3) of this section during the mediation.

and to consider other options avail
(e) The mediator may permit a party identified in subdivision (d)(1) of this
section to participate in mediation by telephone § videoconferencing. The

mortgagee and mortgagor shall each have at least one of the persons identified

in subdivision (d)(1) of this section present in person}she mediation unless

all parties and the mediator agree otherwise in writing.

(f) The mediator may include in the mediation process und
subchapter any other person the mediator determines would assist IN the

mediation.

VT LEG #287440 v.1
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§4634. MEDATION REPORT

(a) Within sevien days of the conclusion of any mediation under this
subchapter, the mediaor shall report in writing the results of the process to the

court and both parties, an§ shall provide a copy of the report to the Office of

the Attorney General for dataxcollection purposes. The report shall otherwise

be confidential, and shall be ex t from public copying and inspection under

1V.SA.8317.
(b) Thereport required by subsectiorNa) of this section shall not disclose

the mediator’ s assessment of any aspect of the case or substantive matters
discussed during the mediation, except asis reqiired to report the information

required by this section. The report shall contain alNof the following items:
(1) The date on which the mediation was held, in§luding the starting and
finishing times.
(2) The names and addresses of al persons attending, sh

in the mediation and specifically identifying the representative of

who had decision-making authority.

VT LEG #287440 v.1
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criteria, inputs, and calculations performed prior to or during the mediation and

al information reigted to the requirements in subsection 4633(a) of thistitle.
(5) The results\Qf the mediation, stating whether full or partia
settlement was reached appending any agreement of the parties.
(6)(A) A statement as ¥Q whether any person required under
subsection {d)-of-section 4633(d

failed to:

f thistitle to participate in the mediation

(i) attend the mediation;
(i) make a good faith effort to ryediate; or
(iii) supply documentation, informaijon, or data as required by
subsections 4633(a)—(c) of thistitle.
(B) If astatement is made under subdivision
subsection (b), it shall be accompanied by a brief description of the applicable
reason for the statement.
§4635. COMPLIANCE WITH OBLIGATIONS
of

(&) Upon receipt of amediator’s report required by subsection 463

thistitle, the court shall determine whether the mortgagee or servicer has

VT LEG #287440 v.1
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noncompliance with the ebtgatiens requirements under subsection 4635(a) of

thistitle, the court may impoSe appropriate sanctions against the noncomplying

party, including:

(1) tolling of interest, fees, ani\costs;

(2) reasonable attorney’ s fees;

(3) monetary sanctions;

(4) dismissal without prejudice; and

(5) prohibiting the mortgagee from selling ortgking possession of the
property that is the subject of the action with or without\gpportunity to cure as
the court deems appropriate.

() No mediator shall be required to testify in an action subyj

subchapter.

VT LEG #287440 v.1
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end-of the redemption perivd- [Repeal ed.
§4637. NO WAIVER OF RIGHTS; COSTS OF MEDIATION

(@) The parties' rightsin afores|osure action are not waived by their
participation in mediation under this si¥pchapter.

(b) The mortgagee shall pay the requirdd costs for any mediation under this
subchapter except that the mortgagor shall be Ngsponsible for mortgagor’s own
costs, including the cost of mortgagor’ s attorney, i\any, and travel costs.

(c) If theforeclosure action resultsin a sale with aSurplus, the mortgagee
may recover the full cost of mediation to the extent of the Surplus. Otherwise,
the mortgagee may not shift to the mortgagor the costs of the rRortgagee’ s or
the servicing agent’ s attorney’ s fees or travel costs related to medigtion but
may shift up to one-half of the costs of the mediator.

Sec. 2. EFFECTIVE DATE

——Thicact chall tolzooffoct onDocomboc ] D012
) =

VT LEG #287440 v.1
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Sec. 1. 12 V.SA. chapter 163, subchapter 9 isamended to read:
Subchapter 9. Mediation in Foreclosure Actions
§4631. MEDIATION PROGRAM ESTABLISHED
(a) Thissubchapter establishes a program to assure the availability of
mediation and application of thefederal- Home Affordable-Meodification

Pregram{HAMP™} government |oss mitigation program requirementsin

actions for foreclosure of a mortgage on any dwelling house of four units or
less that is occupied by the owner as a principal residence.
(b) Therequirements of this subchapter shall apply enly to all foreclosure

actions

dwelling houses of four units or less that are occupied by the owner asa

principal residence unless:

(1) theloan involved is not subject to any gover nment loss mitigation

program requirements;

(2) prior to commencing the foreclosur e action, the mortgagee or a

r epr esentative of the mortgagee met with or made reasonabl e efforts to meet

with the mortgagor in person in Vermont to discuss any applicable |oss

mitigation options; and

(3) _the plaintiff in the foreclosure action certifies in its complaint that

the requirements of subdivisions (1) and (2) of this subsection have been

VT LEG #287440 v.1
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satisfied and describesits efforts to meet with the mortgagor in person to

discuss applicable loss mitigation efforts.

(c) Tobequalified to act asa mediator under this subchapter, an
individual shall be licensed to practice law in the state Sate and shall be
periodically required to havetaken-a take specialized, continuing legal
education training esurse courses on foreclosure prevention or loss mitigation
approved by the Vermont Bar Association.

(d) This subchapter shall not apply to a commercial loan.

(e) Asused in this subchapter:

(1) “ Commercial loan” means any loan described in 9 V.SA. 8 46(1),

(2), or (3).

(2) “ Government loss mitigation program”’ means:

(A) the federal Home Affordable Modification Program (“ HAMP” );

(B) any loss mitigation program for loans owned or quaranteed by

gover nment-sponsor ed entities such as the Federal National Mortgage

Association (Fannie Mae), the Federal Home Loan Mortgage Corporation

(Freddie Mac), the U.S. Federal Housing Administration, or the

U.S. Department of Veterans Affairs;

(C) any loss mitigation program for loans guaranteed by the

U.S. Department of Agriculture-Rural Development that are not owned by an

instrumentality of the United States or the Sate of Vermont; or

VT LEG #287440 v.1
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(D) a settlement agreement with a government entity, or any state or

federal law or regulation, regarding the notification, consideration, or offer of

| 0ss mitigation options.

§4632. OPPORTUNITY TO MEDIATE

(&) Inan action for foreclosure ef-a+rertgage-on-any-adweling-house-of

to this subchapter, whenever the mortgagor enters-an-appearancetnthecase

oF requests mediation prior to four months after judgment is entered and

before the end of the redemption period specified in the decree, the court shall

refer the case to mediation pursuant to this subchapter, except that the court
may:

(1) for good cause, shorten the four-month period or thereafter decline
to order mediation; or

(2) declineto order mediation if the mortgagor requests mediation after
judgment has been entered and the court determines that the mortgagor is
attempting to delay the case, or the court may for good cause decline to order
mediation if the mortgagor requests mediation after judgment has been
entered.

(b) Unless the mortgagee agrees and mortgagor agree otherwise or the

court so orders for good cause shown, all mediation shall be completed prior

to the expiration of the redemption period specified in the decree and within

VT LEG #287440 v.1
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120 days of the mediator’s appointment. The redemption period shall not be

stayed on account of pending mediation.

(c) Inan action for foreclosure of a mortgage en-any-dweting-house-of

to this subchapter, the mortgagee shall serve upon the mortgagor two copies of

the notice described in subsection (d) of this section with the summons and
complaint. The suprerme-court Supreme Court may by rule consolidate this
notice with other foreclosure-related notices aslong as the consolidation is
consistent with the content and format of the notice under this subsection.
(d) The notice required by subsection (c) of this section shall:

(1) beon aformapproved by the court administrator;

(2) advise the homeowner of the homeowner’s rightsin foreclosure
proceedings under this subchapter;

(3) state the importance of participating in mediation even if the
homeowner is currently communicating with the mortgagee or servicer;

(4) provide contact information for legal services; and

(5) incorporate a form that can be used by the homeowner to request

mediation from the court.

VT LEG #287440 v.1
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The Vermont Bar Association (VBA) shall have the authority to establish a

fair and neutral mediator-selection process. If the mortgagee and mortgagor

are unable to select a mediator through the selection process established by

the VBA, the court shall appoint a qualified mediator for the case.

84633. MEDIATION
(&) During all mediations under this subchapter:

(1) The parties shall address the available foreclosure prevention tools

and, if disputed, the amount due on the note for the principal, interest, and

costs or fees.
H(2) the The mortgagee shall use and consider available foreclosure
prevention tools, including reinstatement, loan modification, forbearance, and

short sale, and the 3

HAMP-guidelineseluding-at-HAMP-related applicable government loss

VT LEG #287440 v.1
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mitigation program requirements and any related “ net present value’

calculations used in considering a loan modification conducted under this
subchapter;.

2(3) the The mortgagee shall produce for the mortgagor and mediator

(A) if a modification or other agreement is not offered, an

explanation why the mortgagor was not offered a modification or other

agreament; and

(B) for any applicable government loss mitigation program, the

criteria for the program and the inputs and calculations used in determining

the homeowner’s dligibility for a modification or other program.

3)(4) where Wher e the mortgagee claims that a pooling and servicing
or other similar agreement prohibits modification, the mortgagee shall
produce a copy of the agreement. All agreement documents shall be
confidential and shall not be included in the mediator’ s report.

(b)(1) Inall mediations under this subchapter, the mortgagor shall make a

good faith effort to provide to the mediator 20-daysprior-to-the firstmediation;
oF within a time determined by the mediatorte-be-appropriate Hi-orderto

ee court or

VT LEG #287440 v.1
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mediator, information on hisor her household income, and any other

information required by HAMP-unless-alreadyprovided any applicable

government loss mitigation program.

(2) Within 45 days of appointment, the mediator shall hold a

premediation tel ephone conference to help the mortgagee and mortgagor

compl ete any necessary document exchange and address other premediation

issues. At the premediation tel ephone conference, the mediator shall at a

minimum document and maintain records of the progress the mortgagee and

mortgagor are making on financial document production, any review of

information that occurs during the conference, any request for additional

infor mation, the anticipated time frame for submission of any additional

information and the lender’ s review of the information, the scheduling of the

mediation session, and which of the persons identified in subdivision (d)(1) of

this section will be present in person at the mediation or that the parties and

the mediator have agreed pursuant to subsection (€) of this section that

personal presence at the mediation is not required.

(3) During the mediation, the mediator shall document and maintain

records of:

(A) agreements about i nfor mation submitted to the mediator ;

(B) whether a modification or other foreclosure alternativeis

available and, if so, the terms of the modification;

VT LEG #287440 v.1
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(C) if a modification or other foreclosure alternative is not available,

the reasons for the unavailability; and

(D) the steps necessary to finalize the mediation.

(c) The partiesto a mediation under this subchapter shall cooperatein
good faith under the direction of the mediator to produce the information
required by subsections (a) and (b) of this section in a timely manner so asto
permit the mediation process to function effectively.

(d)(2) The following persons shall participate in person or by telephone in

any mediation under this subchapter:

(A) the mortgagee, or any other person, including the mortgagee’s
servicing agent, who meets the qualifications required by subdivision (2) of
this subsection,;

(B) counsdl for the mortgagee; and

(C) the mortgagor, and counsel for the mortgagor, if represented.

(2) The mortgagee or mortgagee' s servicing agent, if present, shall
have:

(A) authority to agreeto a proposed settlement, loan modification, or
dismissal of the foreclosure action;

(B) real time access during the mediation to the mortgagor’ s account
information and to the records relating to consideration of the options

available in subdivisions a})}-ane2} (a)(2) and (a)(3) of this section,

VT LEG #287440 v.1
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including the data and factors considered in evaluating each such foreclosure

prevention tool; and

(C) theability and authority to perform recessary-HAMP-related

government |oss mitigation program-related “ net present value” calculations

and to consider other options available in subdivisions (a}{3)}-and-(2) (a)(2)
and (a)(3) of this section during the mediation.

(e) The mediator may permit a party identified in subdivision (d)(1) of this
section to participate in mediation by telephone or videoconferencing. The

mortgagee and mortgagor shall each have at least one of the persons identified

in subdivision (d)(1) of this section present in person at the mediation unless

all parties and the mediator agree otherwise in writing.

(f) The mediator may include in the mediation process under this
subchapter any other person the mediator determines would assist in the
mediation.

(g) Unlessthe parties mortgagee and mortgagor agree otherwise, all

mediations under this subchapter shall take place in the county in which the
foreclosure action is brought pursuant to subsection 4523(a) 4932(a) of this
title.
§4634. MEDIATION REPORT

(&) Within seven days of the conclusion of any mediation under this

subchapter, the mediator shall report in writing the results of the process to

VT LEG #287440 v.1
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the court and both parties, and shall provide a copy of the report to the Office

of the Attorney General for data collection purposes. The report shall

otherwise be confidential, and shall be exempt from public copying and

inspection under 1 V.SA. 8§ 317.

(b) Thereport required by subsection (a) of this section shall not disclose
the mediator’ s assessment of any aspect of the case or substantive matters
discussed during the mediation, except asisrequired to report the information
required by this section. The report shall contain all of the following items:

(1) The date on which the mediation was held, including the starting and
finishing times.

(2) The names and addresses of all persons attending, showing their
role in the mediation and specifically identifying the representative of each
party who had decision-making authority.

(3) A summary of any substitute arrangement made regarding
attendance at the mediation.

() A AR esee et seeenn Lo eolonlolone s atooy

foreclosure-avoidancetool applicable gover nment |oss mitigation program

criteria, inputs, and calculations performed prior to or during the mediation

and all information related to the requirements in subsection 4633(a) of this

title.

VT LEG #287440 v.1
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(5) Theresults of the mediation, stating whether full or partial
settlement was reached and appending any agreement of the parties.
(6)(A) A statement as to whether any person required under
subsection {d)-of-section 4633(d) of thistitle to participate in the mediation
failed to:
(i) attend the mediation;
(i) make a good faith effort to mediate; or
(i) supply documentation, information, or data as required by
subsections 4633(a)—(c) of thistitle.
(B) If a statement is made under subdivision (6)(A) of this
subsection (b), it shall be accompanied by a brief description of the applicable
reason for the statement.
§ 4635. COMPLIANCE WITH OBLIGATIONS
(&) Upon receipt of a mediator’sreport required by subsection 4634(a) of
thistitle, the court shall determine whether the mortgagee or servicer has
complied with all of its obligations under subsection 4633(a) of thistitle, and,

at a minimum, with any medification-ebligationsunder HAMP applicable

government |0ss mitigation program requirements. The court may make such

a determination without a hearing unless the court, in its discretion,

determines that a hearing is necessary.

VT LEG #287440 v.1
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(b) If the mediator’ sreport includes a statement under subdivision
4635(b){6) 4634(b)(6) of thistitle, or if the court makes a determination of
noncompliance with the eblgatiens reguirements under subsection 4635(a) of
thistitle, the court may impose appropriate sanctions against the

noncomplying party, including:

(1) tolling of interest, fees, and costs;

(2) reasonable attorney’ s fees;

(3)_monetary sanctions;

(4) dismissal without prejudice; and

(5) prohibiting the mortgagee from selling or taking possession of the
property that is the subject of the action with or without opportunity to cure as
the court deems appropriate.

(c) No mediator shall be required to testify in an action subject to this

subchapter.

VT LEG #287440 v.1
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end-ef-the redemptionperiod: [ Repealed.]
§4637. NO WAIVER OF RIGHTS, COSTS OF MEDIATION

(a) Theparties rightsin a foreclosure action are not waived by their
participation in mediation under this subchapter.

(b) The mortgagee shall pay the required costs for any mediation under
this subchapter except that the mortgagor shall be responsible for mortgagor’s
own costs, including the cost of mortgagor’ s attorney, if any, and travel costs.

(c) If theforeclosure action resultsin a sale with a surplus, the mortgagee
may recover the full cost of mediation to the extent of the surplus. Otherwise,
the mortgagee may not shift to the mortgagor the costs of the mortgagee’s or
the servicing agent’s attorney’ s fees or travel costs related to mediation but
may shift up to one-half of the costs of the mediator.

Sec. 2. EFFECTIVE DATE

This act shall take effect on December 1, 2013 and shall apply to any

mortgage foreclosure proceeding instituted after that date.

VT LEG #287440 v.1



