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H.54

Introduced by Representative Sweaney of Windsor

Referred to Committee on

Date:

Subject: Government operations; Administrative Procedure Act; Public
Records Act; exemptions

Statement of purpose of bill asintroduced: Thisbill proposesto:

(1) amend the Administrative Procedure Act to specify that the cover
sheet required to be filed with a proposed rule identify whether the rule adopts
an exemption to the Public Records Act;

(2) repeal an annual survey of municipalities relating to public records
required to be conducted by the Secretary of State; and

(3) delete or amend multiple exemptions to the inspection or copying of

public records.

An act relating to Public Records Act exemptions

It is hereby enacted by the General Assembly of the State of Vermont:

VT LEG #285570 v.1
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2 peleabpletrative-Progeduo-Aet—CovorShogte 2 &

& 1. 3V.SA. 8§838isamended to read:
8§ 838.\FILING OF PROPOSED RULES

(a) Progosed rules shall be filed with the seeretary-of state Secretary of

State. The fillQg shall include the following:

(1) acoverghest;

impact statement;
(3) anincorporation by reference statement, if the proposed rule
includes an incorporation by eference;
(4) an adopting page;
(5) thetext of the proposed ruig;
(6) an annotated text showing changes from existing rules;

(7) an explanation of the strategy for \aximizing public input on the

proposed ruleis based to the extent the proposed rule depers on scientific
information for its validity.
(b) The cover sheet shall be on aform prepared by the

Secretary of State containing at least the following information:

(1) the name of the agency;

VT LEG #285570 v.1
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(3) aconcise summary explaining the effect of therule;
) the specific statutory authority for the rule, and, if none exists, the
general st&utory authority for therule;

(5) an eplanation of why theruleis necessary;

(8) the name, address, ®nd telephone number of an individual in the
agency able to answer questions §nd receive comments on the proposal;

(9) aproposed schedule for pleting the requirements of this chapter,
including, if thereis a hearing schedul ed\the date, time, and place of that
hearing; and a deadline for receiving commexts; and

(10) whether the rule adopts an exemptiol from inspection and copying

of public records or otherwise designates informa%n confidential and, if so,

the asserted statutory authority for the exemption or déanated confidentiality

and a brief summary of the need for the exemption or cormential ity; and

(11) asigned and dated statement by the adopting authorky approving

the contents of thefiling.

* * %

VT LEG #285570 v.1
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rt kR opeal-af-ARal-Sekey=ttt
! =7
2. REPEAL OF SECRETARY OF STATE ANNUAL SURVEY

20N Acts and Resolves No. 59, Sec. 14 (survey of municipalities) is

repeal ed.

* * * Exemptions to the Public Records Act * * *
Sec. 3. 1V.SA. §317(c) isamended to read:

(c) Thefollowing'Rublic records are exempt from public inspection and

copying:

* * *

(7) persona documents reigting to an individual, including Hrfermation

an N Nea-1to-N allla A hromote or-adirscinlna N AMHhlov/ea n
| | - \/ . vipw - -, -, \/ v pwar -

(A) unique identifying information of a person, insluding aperson’s

Social Security number, employee identification number, bi oﬁ(ric identifiers,

passwords or other access codes, medical records, home or personaitel ephone

number, and persona e-mail addresses;

VT LEG #285570 v.1
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agRncy; provided that aggregate data rel ated to the race, age, or gender of all

emplokees of a public agency may be disclosed if presented in aform which

does not riavea the identity of an individual employee;

(C) Nformation related to personal finances;

(D) medical or psychological facts concerning a person;

(E) informalon in any files maintained to hire, evaluate, promote, or

discipline an employee oNa public agency; provided that all information in

personnd files of an individugl employee of a public agency shall be made

available to that individual empldyee or his or her designated representative;

(F) information concernind\a person who is an applicant for or

recipient of assistance or benefits rel at%xto programs administered by the

Agency of Human Services.

VT LEG #285570 v.1
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Collegesin the cogduct of study, research, or creative efforts on medical,

scientific, technica, sgholarly, or artistic matters, whether such activities are
sponsored aone by the institution or in conjunction with a governmental body
or private entity, until such data, records, or information are is published,
disclosed in an issued patent, or publicly released by the institution or its
authorized agents. This subdivision §pplies to-butis-nettmitedto; research
notes and laboratory notebooks, lecture nptes, manuscripts, creative works,
correspondence, research proposals and agregments, methodol ogies, protocols,
and the identities of or any personally identifiabhg information about

participants in research._This subdivision shall not 3pply to records, other than

research protocols, produced or acquired by an institutidpal animal care and

use committee regarding the committee’ s compliance wit&ate law or federd

law regarding or requlating animal care;

(30) al

controlled state-controlled database applieations structures and application

VT LEG #285570 v.1
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apllication, which are known only to certain state departments engaging in

markeng activities and which give the state State an opportunity to obtain a
marketing\advantage over any other state, regional, or local governmental or
nonprofit quadi-governmenta entity, or private sector entity, unless any such
state department eggaging in marketing activities determines that the license or

other voluntary disclOgure of such materialsisin the state’s State' s best

interests;
* % %
(38) - e = ala’ = = ala’ -=.- = a an ‘l ~=." - T a a a 'el
N ; A QQ 46 A= A= A= --= ..Ake--= ; A hapte gl
or-as-proviaecorH1s A_—chapter 84A—ana-torsther-aw-entoreemen
activities; [Repealed.]
* % *

(40) records of genealogy provided in an application or iR support of an

application for tribal recognition pursuant to chapter 23 of thistitle}

* * %
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A / Q A_S 4000~ nondaod to rand:

§408%9%a MENTAL HEALTH CARE SERVICES REVIEW

be-compensatod-asprovidedn-32-V-SA-8-1010(b)-and-{c). [Repeaed.

(h) A review agent shall pay alicense feefor the year of registration and a
renewal fee for each Year thereafter of $200.00. In addition, areview agent
shall pay any additional expensesincurred by the eemmissioner Commissioner
to examine and investigate ar\application or an amendment to an application.

(i) The confidentiality of any¥Yealth care information acquired by or

provided to the an independent panel\of mental health professionals or to an

independent review organization pursua to section 4089f of thistitle shall be

state or federal laws. Fhe

maintained in compliance with any applicab

public-body-under-section-310-of Fitle 1. Records Of; and internal materials

prepared for; specific reviews under this section shall be\exempt from public
disclosure under 1 V.S.A. § 316.

Sec. 5. 8 V.S.A. §4089f is amended to read:
§4089f. INDEPENDENT EXTERNAL REVIEW OF HEALTH

SERVICE DECISIONS

(a) Foerthepurpesesof Asused in this section:

VT LEG #285570 v.1
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the costs O health care services, including mental health care services as that

phrase is defined in subdivision 4089a(b)(3) of thistitle.

(2) “Insured meansthe beneficiary of a health benefit plan, including
the subscriber and all\Qthers covered under the plan, and shall also mean a
member of a health benel{ plan not otherwise subject to the department's
Department’ s jurisdiction which has voluntarily agreed to use the external

review process provided under thi

Sec. 6. 16 V.SA. § 2843 isamended to
§2843. APPLICATIONS, CERTIFICATES, AND REPORTS

(d) Therecipient must apply for an incentive\grant at least annually. Grants
may be for a maximum of five full-time equivalent 3chool years.

(b) Each applicant for an incentive grant shall furnisy a certificate of
income with the application. Attached to the certificate shal\be a form of
consent, executed by the student and any other required persons, granting

permission to the Vermont eermmissionerof-taxes Commissioner oNTaxes to

disclose the income tax information required by subsection (c) of this Sgction.

VT LEG #285570 v.1
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reuested by the eerperation Corporation, shall compare any certificate filed
pursuagt to this subchapter with the state income tax returns filed by the
persons ngking such certificate and shall report any instances of discrepancy
to the eerperarien Corporation.

(d) Exceptasotherwiseprovided-in-thissubchapter-or-otherapphicable law

aldll a' Areament o ala NN a a aalalalaldaala mMade
GO Oy v O U

a N-1N a ifava N a'alala.VNaalaTalalida a ND N O ala aldala Hon
- 1Y v 5 viww - COTrgorcao

Incentive grant applications and othex records received by the Corporation

under this section are confidential und}ﬂ. V.S.A. 8 317(c)(7) and are exempt

from public inspection and copying under the Public Records Act. Nething

applications, certificates, and reports of particular indivijual s-eertificates-and

reportsisprevented are not released.
Sec. 7. 18 V.SA. § 1099 is amended to read:

§1099. REPORTS AND RECORDS CONFIDENTIAL
All information and reports in connection with persons suffering fr

venereal diseases shall be regarded as

VT LEG #285570 v.1
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ontrolingthe-abovesommunicable-diseases a confidentia public health

record under section 100\ of thistitle.

Sec. 8. 18 V.SA. § 9418f isymended to read:
§9418f. RENTAL NETWORK\CONTRACTS
(a) Definitions. Asusedinthis

(1) “Health care services” means 3¢rvices for the diagnosis, prevention,
treatment, or cure of a health condition, illness, injury, or disease.

(2)(A) “Provider” means a physician, a pfysician organization, or a
physician hospital organization that is acting exclus\ely as an administrator on
behalf of aprovider to facilitate the provider’s participaon in health care
contracts.

(B) “Provider” does not include a physician organizafhgn or physician
hospital organization that leases or rents the physician organization\s or

physician hospital organization’s network to a covered entity.

VT LEG #285570 v.1
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enity and a provider specifying the rights and responsibilities of the
contrating entity and provider for the delivery of and payment for health care
services to\covered individuals.
(b) Scope\This section shall not apply to:
(1) Provide

network contracts for services provided to Medicaid,

Medicare, or the sta m State Children’s

Health Insurance Prograr\ (SCHIP) beneficiaries.

(2) Circumstances in wWich access to the provider network contract is

granted to an entity operating undler the same brand licensee program as the
contracting entity.

(c)(1) Registration. Any person not
commissioner Commissioner that intends togonduct business as a contracting
entity shall register with the eemmissiener ComNiissioner prior to commencing
business. Each person not licensed or registered by the commissioner
Commissioner as a contracting entity upon the effective\date of this section
shall have 30 days within which to register with the
Commissioner.

(2) Registration shall consist of the submission of the follo

information:

(A) theofficial name of the contracting entity;

VT LEG #285570 v.1
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CON{racting entity’s main headquarters; and

(C) the name and telephone number of the contracting entity’s
representaijve who shall serve as the primary contact with the eemmissioner
Commissione

(3) Theinfymation required by this subsection shall be submitted in
written or electronic IQrmat, as prescribed by the eemmissioner Commissioner.

Information submitted to‘he Commissioner under this section or rules adopted

by the Commissioner to implement this section shall not be confidentia unless

otherwise exempt from inspecti o and copying under the Public Records Act.

entity.

VT LEG #285570 v.1
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provider’s dir&ct practice management or billing activities.

(C) NotNing in this subsection shall be construed to prevent the

i nspection and copying, as provided under the Public Records Act, of

information acquired by the Commissioner under this section or rules

implementing this section.

() Renta by third parties proQibited. A covered entity, having itself been
granted access to aprovider’s health'¢are services and contractual discounts
pursuant to a provider network contract, Ypay not further lease, rent, or
otherwise grant access to the contract to any\Qther person.

(H)(1) Ynauthorized-acecessto-providernetwotk-contracts-Htisaviolationo

ontracting-entity,-or-covered-entity.-as specified-inthis-section\ [Reped ed.
(2) Contracting entities and third parties are obligated to comyply with
subdivision (d)(2)(B) of this section concerning the services referenced\on a

remittance advice or explanation of payment. A provider may refuse the

VT LEG #285570 v.1
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didgount is taken without a contractual basis or in violation of these sections.
Howe¥gr, an error in the remittance advice or explanation of payment may be
corrected Within 30 days following notice by the provider.

(3) A cntracting entity may not lease, rent, or otherwise grant a covered
entity access to arovider network contract unless the covered entity accessing
the health care contray is:

(A) apayer, athird party administrator, or another entity that
administers or processes clailgs on behalf of the payer;

(B) apreferred provideNorganization or preferred provider network,
including a physician organization oNphysician hospital organization; or

(C) an entity engaged in the eléctronic claims transport between the
contracting entity and the payer that does no\provide access to the provider’'s
services and a discount to any other covered ent
Sec. 9. 18 V.SA. § 7103 is amended to read:
§7103. DISCLOSURE OF INFORMATION

(@) All certificates, applications, records, and reports, otNer than an order of

a court made for the purposes of this part of thistitle; and directy or indirectly
identifying a patient or former patient or an individua whose hospiglization or

care has been sought or provided under this part, together with clinical

VT LEG #285570 v.1
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Ntormation rolatino to o allaYa da'ala ch aYa ont ~contioon a¥a Na o' a¥a)dll a¥a
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diclosed by any person except insofar:

) astheindividual identified, the individual’ s health-care agent under
subsectioN5264 section 9701 of thistitle, er the individual’slegal guardian, if
any {er, or, if Weindividual is an unemancipated minor, hisor her parent or
legal guardian); ghardian shall consent in writing; or

(2) asdisclosuig may be necessary to carry out any of the provisions of
this part; or
(3) asacourt may direst upon its determination that disclosureis
necessary for the conduct of procgedings before it and that failure to make
disclosure would be contrary to the pyblic interest.
(b) Nothing in this section shall precde disclosure-tpen-proper-thguiry;

of information concerning an individual’s medical condition the-thdividdals

party to aperson authorized by law.

VT LEG #285570 v.1
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§ 206. INFORMATION TO BE FURNISHED DEPARTMENT

OnXegquest by the department-of-public-service Department of Public

Service, agompany owning or operating a plant, line, or property subject to

supervision ungder this chapter shall furnish the department Department
information requiled by it concerning the condition, operation, management,
expense of maintenarige and operation, cost of production, rates charged for
service or for product, coNtracts, obligations, and the financial standing of such
company. It shall aso informthe department Department of the salaries of, the
pensions, option, or benefit proghams affecting, and the expenses reimbursed

to, its officers or directors, or both. Such-information-shall-be-opentopubli

alkda <a¥la' alaW, fa'a aala'a a N ala falalala
G - y i cAl

Sec. 11. 33 V.SA. 8 105(c) is amended to read:
(c) Inaddition to other duties imposed by law, the edgamissione
Commissioner shall:
(1) Administer the laws assigned to the department Depaktment.
(2) Fix standards and issue regulations necessary to administgr those

laws and for the custody and preservation of records of the departrment

Department. Fheseregutationsshall-contair

VT LEG #285570 v.1
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* % %
Sec. 12. 33 V.SA, 8 111 isamended to read:
8 111. RECORDS, RESTRICTIONS, PENALTIES
assistance-or-benefitsncludiginformation-obtained-under-section oHAR
=lll == a Aala’ alas a Cl - =. =i Aalra’ =.=. aAaTa'g’ ) Aala'a A=' :e = A\
(b} A person shall not:

[Repealed.]
Sec. 13. 33 V.SA. 8 304(b) is amended to read:

(b) Inaddition to other duties imposed by law, the eermmissioner

Commissioner shall:

VT LEG #285570 v.1
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A dninictaor tha ! coicnad ta tha don ot Don non

(2) Fix standards and issue regulations necessary to administer those

laws and for the custody and preservation of records of the department

(3) Appoint all necessy assistants, prescribe their duties, and issue
regulations necessary to assure thgt the assistants shall hold merit system status
while in the employ of the departrmentt Department, unless otherwise
specifically provided by law.

Sec. 14. 33 V.S.A. §908 isamended to reakk
§908. POWERS AND DUTIES

() Each nursing home or other provider shall filg with the division
Division, on request, such data, statistics, schedules, or Noformation as the
division Division may require to enableit to carry out its fugction.
Information received from a nursing home under this section shell be available

to the public, except that unless disclosureisrequired under 1 V.SA. 8 317(b),

the specific salary and wage rates of employees, other than the salary o\an

administrator, shall not be disclosed.
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actounts of any nursing home or other provider caring for state-assisted
persorlg, to subpoena witnesses and documents, to administer oaths to
witnesses{nd to examine them on all matters of which the division Division
has jurisdiction.

(c) The seeretary Secretary shall adopt all rules and regulations necessary
for the implementatiog of this chapter.
Sec. 15. 33 V.SA. § 201(e) is amended to read:

(e) Notwithstanding any provision of law to the contrary, information

submitted to the department Department under this section is-confidential-and

ublicrecord-as-definedHrIN\LS A8 b} shall be confidential and

shall be exempt from public inspection a8d copying under the Public Records

Act. Disclosure may be made by the Department to an entity

providing services to the department Departmenyunder this section; however,
that disclosure does not change the confidential statlys of the information. The
information may be used by the entity only for the purpse specified by the
department Department in its contract with the entity. Data\compiled in
aggregate form by the department Department for the purposes'Qf reporting
required by this section are public records as defined in 1 V.S.A. 8§R17(b),

provided they do not reveal trade information protected by state or fedexal law.

VT LEG #285570 v.1
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§ K112. CONFIDENTIAL INFORMATION

(a) \\nformation received by the licensing agency through filed reports,
inspectior\or as otherwise authorized under this chapter, except information
that pertains t§ unsubstantiated complaints or the identity of residents and
complainants, shal be made available to the public.

(b) Prior to releasdof information, the eermissioner Commissioner shall

consult with representatives from the nursing home industry and the office-of

ot lono
cu O 1

erm-care-ombudsian Office of State Long-Term Care Ombudsman

to develop:

2 tndicators indicators, derived from informtion databases maintained

by the licensing agency and the division-of rate-setting Nivision of Rate

understandable

Setting, which shall be disseminated to consumersin ar
format designed to facilitate consumers’ ability to compare the§uality of care
provided by nursing facilities. The eemmissioner Commissioner
continually update quality indicators and refine and improve the infor

disseminated to consumers.

VT LEG #285570 v.1
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(&) This secxd Sec. 2 of this act shall take effect on passage.
(b) All other sections shall take on July 1, 2013, except that in Sec. 3,

1V.S.A. §317(c)(7) (persona records exemption) sh effecton July 1,

2015

Sec. 1. DRAFT PUBLIC RECORDSBILL; OFFICE OF LEGISLATIVE
COUNCIL

(a) To advance the objectives of 2011 Acts and Resolves No. 59, Sec. 11,

which created a Public Records Legislative Sudy Committee (* Committeg” )

charged with reviewing the requirements of the Public Records Act and the

numer ous exemptions to that Act, staff of the Office of Legislative Council

(“ staff” ) shall prepare and submit to the Committee a draft bill on or before

November 1, 2013 that:

(1) listsin one statutory provisionin 1 V.SA. chapter 5, subchapter 3 all

exemptions to the public inspection and copying requirements of the Public

Records Act that are set forth throughout the Ver mont Statutes Annotated;

(2) amends existing exemptions to the Public Records Act set forth

throughout the Ver mont Statutes Annotated in order to cross-reference the list

required under subdivision (1) of this subsection; and

(3) _amends exemptions to the Public Records Act as recommended by

the Commiitteein its 2012 and 2013 annual reports, as those recommendations

VT LEG #285570 v.1
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wer e proposed to be updated in version 3.2 of the House Gover nment

Operation Committee’ s draft strike-all amendment to House Bill No. 54.

(b) In preparing the draft bill required under subsection (a) of this section,

staff shall consolidate exemptions that relate to the same subject matter into a

single exemption, if consolidation does not alter the substance of an

exemption. Saff shall prepare for the Committee’ s review a list of exemptions

for which consolidation may be appropriate, but for which consolidation

would potentially alter the substance of an exemption.

Sec. 2. EFFECTIVE DATE

This act shall take effect on July 1, 2013.

VT LEG #285570 v.1



