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H.41
Introduced by Representatives Lippert of Hinesburg and Sweaney of Windsor

Referred to Committee on

Date:

Subject: Tax and finance; public moneys; pensions; forfeiture

Statement of purpose of bill asintroduced: Thisbill proposesto require the
Attorney General or State’s Attorney to petition a judge to order the partial or
total civil forfeiture of retirement payments to public officials convicted of

certain crimes related to their employment.

An act relating to civil forfeiture of retirement payments to public officials
convicted of certain crimes

It is hereby enacted by the General Assembly of the State of Vermont:
Sec. 1. 32 V.SA. 8607 isadded to read:

§607. LEGISLATIVE FINDINGSAND STATEMENT OF PURPOSE

(a) The Generad Assembly finds and declares that honorable public service

is a condition precedent to receiving retirement payments. Eachtimea

member is red ected, promoted, or otherwise changes his or her employment

relationship, he or she shall be deemed to consent and agree to be subject to the

provisions of this subchapter, including but not limited to this condition

recedent.
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(b) Notwithstanding any other provision of law, on or after the effective

date of this subchapter, if any member is convicted of or pleads guilty or nolo

contendere to any crime related to public officein any state, territory, tribal, or

federa court, he or she shall be considered to have served dishonorably, and

his or her retirement payments may be subject to civil forfeiture as set forth in

this subchapter.

Sec. 2. 32V.S.A. §608 is added to read:

§ 608. DEFINITIONS

As used in this subchapter:

(1) “Contribution” shall have the same meaning as “ accumul ated

contribution” set forthin 3 V.S.A. § 455(a)(11), 16 V.S.A. 8 1931(1), and

24 V.S.A. 8 5051(1), and shall include contributions to any defined

contribution plan under 3 V.S.A. § 500(c) or 24 V.S.A. § 5070, and any other

retirement plan of amunicipality authorized under Section 401a of the Internal

Revenue Code.

(2) “Crimerelated to public office” means any of the following criminal

offenses committed in connection with the member’s public office or

employment, or which the member’ s position placed the member in a position

to commit:

(A) The committing, aiding, or abetting of an embezzlement of

public funds from the State, a county, municipality, or quasi-public agency;
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(B) The committing, aiding, or abetting of any felonious theft from

the State, a county, municipality, or quasi-public agency;

(C) Bribery in connection with service as apublic official; or

(D) The committing of any felony by a member who, willfully and

with the intent to defraud, realizes or obtains, or attempts to realize or obtain, a

financial profit, gain, or advantage for himself or herself or for some other

person, through the use or attempted use of the power, rights, privileges, or

duties of his or her position as a public official.

(3) “Member” shal have the same meaning asin 3 V.S.A. § 455(a)(11),

16 V.S.A. § 1931(10), and 24 V.S.A. § 5051(13), and shall include anyone

participating in adefined contribution plan under 3 V.S.A. 8500 or 24 V.S.A.

8§ 5070, and any other retirement plan of a municipality authorized under

Section 401a of the Internal Revenue Code.

(4) “Public official” shall mean any elected official of the State or a

subdivision thereof, and any employee of the State, a county, or municipality,

including any employee of a supervisory union school district. Public officia

shall include “employees’ asdefinedin 3 V.S.A. 8 455(a)(9) and 24 V.S.A.

§ 5051(10), and “teachers’ asdefined in 16 V.S.A. § 1931(20).

(5) “Retirement payments’ shall include “pensions’ asdefined in

3V.SA. §455(a)(14), 16 V.S.A. 8§ 1931(12), 24 V.S.A. § 5051(16), aswell as

payments made under defined contribution plans under 3 V.S.A. 8 500,
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24 V.S.A. 8 5070, and any other retirement plan of a municipality authorized

under Section 401a of the Internal Revenue Code.

Sec. 3. 32V.S.A. §609 is added to read:

§ 609. NOTICE; FORFEITURE; FACTORS; INNOCENT DEPENDENTS

AND BENEFICIARIES; APPLICATION

(a) Upon thefiling of any charge of acrimerelated to public office against

amember, the prosecuting officer shall inform the Attorney Genera or State€'s

Attorney.

(b) If amember is convicted of or pleads quilty or nolo contendereto a

crime related to public office in any state, territory, tribal, or federal court, the

Attorney General or State' s Attorney shall petition the Civil Division of the

Superior Court for an order to revoke or reduce the retirement payments to

which the member is otherwise entitled under law for service as apublic

official.

(c) A copy of the petition shall be sent by certified mail to the member and

any known spouse, dependent, or designated beneficiary of the member.

(d) In determining the degree to which the member’ s retirement payments

shall be forfeited, the Court shall consider and make findings on the following

factors:

VT LEG #285700 v.1



10

11

12

13

14

15

16

17

18

19

20

BILL ASINTRODUCED H.41
2013 Page5of 9

(1) the severity of the crime related to public office for which the

member has been convicted or to which the member has pled guilty or nolo

contendere;

(2) the amount of monetary | oss suffered by the State, a county,

municipality, or quasi-public agency or by any other person as aresult of the

crime related to public office;

(3) the degree of public trust reposed in the member by virtue of the

member’s position as a public official;

(4) if the crime related to public office was part of afraudul ent scheme

against the State, a county, municipality, or quasi-public entity, the role of the

member in the fraudul ent scheme; and

(5) any such other factors as, in the judgment of the Court, justice may

require.

(e) If the Court determines that a member’s retirement payments should be

forfeited to any degree, it may, after taking into consideration the financia

needs and resources of any innocent spouse, dependents, and designated

beneficiaries of the member, order that some or al of the retirement payments

be paid to any innocent spouse, dependent, or beneficiary as justice may

require. In determining whether to make an award under this section, the

Court shall consider:
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(1) therole, if any, of the member’'s spouse, dependent, or des gnated

beneficiary in connection with the offense;

(2) the degree of knowledge, if any, possessed by the member’s spouse,

dependent, or designated beneficiary in connection with the offense; and

(3) thefinancial needs and resources of the member’ s spouse,

dependent, or designed beneficiary.

(f)_If the Court determines that a member’s retirement payments should not

beforfeited to any degree, it shall order that retirement payments be made to

the member.

(q) This subchapter shall not apply to retirement payments that accrued

prior to the effective date of this subchapter or to crimes committed before the

effective date of this subchapter.

Sec. 4. 32 V.SA. §610isadded to read:

§ 610. PROCEDURE AND APPEALS

(a) Venuefor petitions under this subchapter shall bein the Superior Court,

Woashington Civil Division.

(b) Hearings under this subchapter shall be conducted by the Court without

ajury and shall be subject to the Vermont Rules of Civil Procedure as

consistent with this subchapter. The State shall have the burden of proof by a

preponderance of the evidence. Affidavits of witnhesses shall be admissible

evidence which may be rebutted by witnesses called by either party. The
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affidavits shall be delivered to the other party at least five days prior to the

hearing.

(c) An order under this subchapter may be appea ed as a matter of right to

the Supreme Court by the Attorney General or State' s Attorney that filed the

petition, the member, or the member’ s spouse, dependent, or designated

beneficiary.
Sec. 5. 32V.S.A. §611is added to read:

§611. RETURN OF CONTRIBUTIONS; EXEMPTIONS; QUALIFIED

DOMESTIC RELATIONS ORDERS

(a8) Any member whose retirement payments are revoked or reduced

pursuant to section 609 of this title shall be entitled to areturn of his or her

contribution paid into the relevant retirement system or systems, without

interest. Any member of adefined contribution plan under 3 V.S.A. 8 500(c),

24 VV.S.A. 8 5070, or similar retirement plan of a municipality authorized under

Section 401a of the Internal Revenue Code, shall be entitled to his or her

contribution, without interest, in proportion to the amount his or her retirement

payment was reduced.

(b) Notwithstanding the provisions of subsection (a) of this section, no

payments in return of contributions shall be made or ordered unless and until

the Civil Division of the Superior Court determines that the member whose

retirement payments have been revoked or reduced pursuant to section 609 of

VT LEG #285700 v.1
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thistitle has satisfied in full any judgments or orders rendered by any court of

competent jurisdiction for the payment of restitution for losses incurred as a

result of the crime related to public office. If the Court determines that the

member whose retirement payments have been revoked or reduced under

section 609 has failed to satisfy any outstanding judgment or order of

restitution rendered by any court of competent jurisdiction, it may order that

any funds otherwise due to such member as a return of contribution, or any

portion thereof, be paid in satisfaction of the judgment or order.

(c) No provision of section 609 of thistitle or this section shall be

construed to prohibit or limit any payment made pursuant to a qualified

domestic relations order issued prior to any such conviction or pleaby:

(1) any member who is convicted of or pleads quilty or nolo contendere

to any crime related to public office; or

(2) any state, county, or municipal agency responsible for the

administration of such payment on behalf of such public official.

(d) Notwithstanding the provisions of section 609 of thistitle, no retirement

payments shall be reduced or revoked if the Internal Revenue Service

determines that such reduction or revocation will negatively affect or

invalidate the status of aretirement plan under Section 401(a) of the Internal

Revenue Code of 1986, 26 U.S.C. 8§ 401, or any subsequent corresponding

Internal Revenue Code of the United States, as from time to time amended.
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Sec. 6. 32 V.S.A. §612is added to read:

§612. COLLECTIVE BARGAINING AGREEMENTS

No collective bargaining agreement entered into on or after the effective

date of this subchapter shall contain any provision that limits the application of

the provisions of sections 607—611 of thistitle to any public official.

Sec. 7. EFFECTIVE DATE

This act shall take effect on July 1, 2013.
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