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S.203

Introduced by Senator Sears

Referred to Committee on Judiciary

Date: January 3, 2012

Subject: Domestic relations; divorce and annulment; child support
enforcement

Statement of purpose: This bill proposes to amend the calculation of available

income in determining child support; permit the court to order an obligor to

participate in employment, educational, or training-related activities if the

court finds that participation in such activities would assist in providing

support for achild or in addressing the causes of the default; and to permit a

party to file amotion for relief from a default child support order upon a

showing that the court used incorrect financia information.

An act relating to child support enforcement

It is hereby enacted by the General Assembly of the State of Vermont:

V.SA. § 653 isamended to read:
8653. DEFINITIONS

Asused in this subchapter:

L i i ! accincamao locc:
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A hao anaount of cnn cLnnart ar nroovictina ochild oo

obNgations, including any court-ordered periodic repayment toward arrearages,

actually paid;
(7) “SeX-support reserve” means the needs standard established
annually by-the-edmmissioner-for-chHdren-and-famites which-shal-be-an

he parent responsible for payaent-of child-support, and calculated at

133 percent of the United States Nepartment of Health and Human Services

poverty quideline per year for asi%ve individual.

suppert-order; an obligor to participate in employmext, educational, or trairing

related training-related activitiesif the court finds that prticipation in such

activities would assist in providing support for a child, or irNaddressing the

causes of the default. The court may aso order the parent to paxticipate in
substance abuse or other counseling if the court finds that such couRseling may
assist the parent to achieve stable employment. Activities ordered unde this

section shall not be inconsistent with any requirements of a state or federa

VT LEG 273230.1
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sulysection, “employment, educational, or trainingrelated training-rel ated

activithes’ shall mean:

(1) Wnsubsidized employment;

(2) subjidized private sector employment;

(3) subsidi2ed public sector employment;

(4) work expertence (including work associated with the refurbishing of
publicly assisted housing\if sufficient private sector employment is not
available;

(5) on-the-job training;

(6) job search and job readineSgs assistance;

(7) community service programs;

(8) vocational educational training (N to exceed 12 months with
respect to any individual);

(9) job skillstraining directly related to empl&yment;

(10) education directly related to employment, in\he case of arecipient
who has not received a high school diplomaor a certificate gf high school
equivalency;

(11) satisfactory attendance at secondary school or in a coursg of study
leading to a certificate of general equivalence, in the case of arecipient\who

has not completed secondary school or received such a certificate; and

VT LEG 273230.1
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administrator. Upon kequest of either party, or the court, the other party shall

furnish information doculgenting the affidavit. The court may require a party
who failsto comply with thiS\section to pay an economic penalty to the other
party.

(b) Failure to provide the information required under subsection (a) of this
section shall create a presumption that the noncomplying parent’s gross
income isthe greater of:

(1) 150 percent of the most recently availaple annual average covered
wage for al employment as calculated by the departypent of labor; or
(2) the grossincomeindicated by the evidence.

(c)(1) Upon amotion filed by either party or the office &€ child support, the

court may relieve aparty from afina judgment or child suppo\\order upon a

showing that the income used in a default child support order was iNaccurate.

A showing that the court used incorrect financial information shall be

VT LEG 273230.1
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‘c(’nd.dered amistake for the purposes of Rule 60 of the Vermont Rules of Civil

Procedure.

(2) The moation in subdivisign (1) of this subsection shall be filed within

one year of the date of service of thMorder being contested.

Sec. 4. EFFECTIVE DATE

This act shall take effect on Julv 1, 2012

Sec. 1. 15V.SA. 8§ 603 isamended to read:
8§ 603. CONTEMPT

order of the family division made under the provisions of this chapter and the
order does not relate to payment of a financial obligation, the person may be
subject to proceedings for civil contempt as provided by 12 V.SA. § 122.

Nonfinancial obligations. If a person disobeys a lawful

(b) Forcontempt-of-an-order—ordecree-made-tnder-the provision

Financial obligations. If a person disobeys a lawful order of the family

divison made under the provisions of this chapter and the order creates a
financial obligation, including payment of child support, spousal maintenance,
or a lump sum property settlement, the person may be subject to proceedings
for civil contempt as provided by 12 V.SA. § 122 and the provisions set forth
herein.

(c) Parties. The office of child support may institute such proceedings in
all cases in which the office provides services under Title IV-D of the Social
Security Act to either or both parties.

VT LEG 273230.1
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(d) Notice of hearing. The person against whom the contempt proceedings
are brought shall be served with a notice of a hearing ordering the person to
appear at the hearing to show cause why he or she should not be held in
contempt. The notice shall inform the person that:

(1) failure to appear at the hearing may result in the issuance of an
arrest warrant directing a law enforcement officer to transport the person to
court; and

(2) the person has a right to be represented by counsel and that counsel
may be appointed for the person if the person is financially needy.

(e) Rebuttable presumption of ability to comply. A person who is subject to
a_court-ordered financial obligation and who has received notice of such
obligation shall be presumed to have the ability to comply with the order. Ina
contempt proceeding, the noncomplying party may overcome the presumption
by demonstrating that, due to circumstances beyond his or her control, he or
she did not have the ability to comply with the court-ordered obligation.

(f) Finding of contempt. A person may be held in contempt of court if the
court finds all of the following:

(1) The person knew or reasonably should have known that he or she
was subject to a court-ordered obligation.

(2) _The person has failed to comply with the court order. If the failure
to comply involves a failure to pay child support or spousal maintenance, the
person who brings the action has the burden to establish the total amount of
the obligation, the amount unpaid, and any unpaid surcharges or penalties.

(3) The person has willfully violated the court order in that he or she
had the ability to comply with the order and failed to do so.

(g) Findings of fact. The court shall make findings of fact on the record
based on the evidence presented which may include direct or circumstantial
evidence.

(h) Order upon finding of contempt. Upon a finding of contempt, the court
shall determine appropriate sanctions to obtain compliance with the court
order. The court shall be authorized to order:

(1) The person to perform a work search and report the results of his or
her search to the court or to the office of child support, or both.

(2) The person to appear before a reparative board. The person shall
return to court for further ordersif:

(A) the reparative board does not accept the case; or

VT LEG 273230.1
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(B) the person fails to complete the reparative board program to the
satisfaction of the board in a time deemed reasonable by the board.

(3) Incarceration of the person unless he or she complies with purge
conditions established by the court. A court may order payment of all or a
portion of the unpaid financial obligation as a purge condition, providing that
the court finds that the person has the present ability to pay the amount
ordered and sets a date certain for payment. If the purge conditions are not
met by the date established by the court and the date set for payment is within
30 days of finding of ability to pay, the court may issue a mittimus placing the
contemnor in the custody of the commissioner of corrections.

(A) Aslong as the person remains in the custody of the commissioner
of corrections, the court shall schedule the case for a review hearing every 15

days.

(B) The commissioner shall immediately release such a person from
custody upon the contemnor’s compliance with the purge conditions ordered

by the court.
(C) The commissioner may, in his or her sole discretion, place the

contemnor on home confinement furlough or work crew furlough without prior
approval of the court.

(4) Orders and conditions as the court deems appropriate.

(i) _Finding of present ability to pay. A finding of present ability to pay a
purge condition shall be effective for up to 30 days from the date of the finding.
In determining present ability to pay for purposes of imposing hecessary and
appropriate coercive sanctions to bring the noncomplying person into
compliance and purge the contempt, the court may consider:

(1) A person's reasonable ability to use or access available funds or
other assets to make all or a portion of the amount due by a date certain set by
the court.

(2) A person’s reasonable ability to obtain sufficient funds necessary to
pay all or a portion of the amount due by a date certain set by the court, as
demonstrated by the person’s prior payment history and ability to comply with
previous contempt orders.

Sec. 2. 15V.SA. §653 isamended to read:
8§ 653. DEFINITIONS
As used in this subchapter:

(1) “Availableincome” means gross income, less:

VT LEG 273230.1
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(A) the amount of spousal support or preexisting child support
obligations, _including any court-ordered periodic repayment toward

arrearages, actually paid;

, and calculated at

120 percent of the United States Department of Health and Human Services
poverty guideline per vear for a singleindividual.

Sec. 3. 15 V.S A. §658 isamended to read:
8§658. SUPPORT

* * %

(d) The court or magistrate may order a-parent-whe-ts-th-default-of-achitd
suppert-order; an obligor or a parent who will become the obligor pending an
anticipated child support order to participate in employment, educational, or
tratnng+elated training-related activities if the court finds that participation
in such activities would assist in providing support for a child, or in
addressing the causes of the default. The court may also order the parent to
participate in substance abuse or other counseling if the court finds that such
counseling may assist the parent to achieve stable employment. Activities
ordered under this section shall ret be ineensistent consistent with, and may
be more rigorous than, any requirements of a state or federal program in
which the parent is participating. For the purpose of this subsection,
“employment, educational, or training—related training-related activities’
shall mean:

(1) unsubsidized employment;

(2) subsidized private sector employment;
(3) subsidized public sector employment;

(4) work experience (including work associated with the refurbishing of
publicly assisted housing) if sufficient private sector employment is not
available;

(5) on-the-job training;
(6) job search and job readiness assistance;

VT LEG 273230.1
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(7) community service programs;

(8) vocational educational training (not to exceed 12 months with
respect to any individual);

(9) job skillstraining directly related to employment;

(10) education directly related to employment, in the case of a recipient
who has not received a high school diploma or a certificate of high school
equivalency;

(11) satisfactory attendance at secondary school or in a course of study
leading to a certificate of general equivalence, in the case of a recipient who
has not completed secondary school or received such a certificate; and

(12) the provision of child care services to an individual who is
participating in a community service program.

* * %

Sec. 4. 15 V.S A. 8§ 660 isamended to read:
8§ 660. MODIFICATION

(8)(1) On motion of either parent-er, the office of child support, any other
person to whom support has previously been granted, or any person previously
charged with support, and upon a showing of a real, substantial and
unanticipated change of circumstances, the court may annul, vary, or modify a
child support order, whether or not the order is based upon a stipulation or
agreement. If the child support order has not been modified by the court for at
least three years, the court may waive the requirement of a showing of a real,
substantial, and unanticipated change of circumstances.

(2) The office of child support may independently file a motion to modify
child support or change payee if providing services under Title IV-D of the
Social Security Act, if a party is or will be incarcerated for more than one
year, if the family has reunited or is living together, if the child is no longer
living with the payee, or if a party receives means-tested benefits.

(b) A child support order, including an order in effect prior to adoption of
the support guideline, which varies more than ten percent from the amounts
required to be paid under the support guideline, shall be considered a real,
substantial, and unanticipated change of circumstances.

(o F elat's —unemploy ormpensation—o
disabitity-benefits The following shall be considered a real, substantial, and
unanticipated change of circumstances.

(1) Receipt of workers compensation, disability benefits, or
means-tested public assistance benefits.

VT LEG 273230.1
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(2)  Unemployment compensation, unless the period of unemployment
was considered when the child support order was established.

(3) Incarceration for more than 90 days, unless incarceration is for
failure to pay child support.

(d) A motion to modify a support order under subsection (b) or (c) of this
section shall be accompanied by an affidavit setting forth calculations
demonstrating entitlement to modification and shall be served on other parties
and filed with the court. Upon proof of service, and if the calculations
demonstrate cause for modification, the elerk—of-the-court magistrate shall
enter an order modifying the support award in accordance with the
calculations provided, unless within 15 days of service of, or receipt of, the
request for modification, either party requests a hearing. The court shall
conduct a hearing within 20 days of the request. No order shall be modified
without a hearing if one is requested.

(e) An order may be modified only as to future support installments and
installments which accrued subsequent to the date of notice of the motion to
the other party or parties. The date the motion for modification is filed shall
be deemed to be the date of notice to the opposing party or parties.

Sec. 5. 15 V.S A. § 662 isamended to read:
8§662. INCOME STATEMENTS

(&) A party to a proceeding under this subchapter shall file an affidavit of
income and assets which shall be in a form prescribed by the court
administrator. A party shall provide the affidavit of income and assets to the
court and the opposing party on or before the date of the case management
conference scheduled or, if no conference is scheduled, at least five business
days before the date of the first scheduled hearing before the magistrate.
Upon request of either party, or the court, the other party shall furnish
information documenting the affidavit. The court may require a party who
fails to comply with this section to pay an economic penalty to the other party.

(b) If a party fails to provide information as required under subsection (a)
of this section, the court shall use the available evidence to estimate the
noncomplying parent’s income. Failure to provide the information required
under subsection (a) of this section shal may create a presumption that the

noncomplying parent’s gross income is the-greaterof-

4 150 percent of the most recently available annual average covered
wage for all employment as cal culated by the department of labor;-er

)4 . el catord b the avidence.
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(c)(1) Upon a motion filed by either party or the office of child support, the
court may relieve a party from a final judgment or child support order upon a
showing that the income used in a default child support order was inaccurate
by at least 10 percent. A showing that the court used incorrect financial
information shall be considered a mistake for the purposes of Rule 60 of the
Vermont Rules of Civil Procedure.

(2) The motion in subdivision (1) of this subsection shall be filed within
one vear of the date of service of the child support order being contested.

Sec. 5a. 15 V.S A. 8 668 isamended to read:
8 668. MODIFICATION OF ORDER

(@) On motion of either parent or any other person to whom custody or
parental rights and responsibilities have previously been granted, and upon a
showing of real, substantial and unanticipated change of circumstances, the
court may annul, vary or modify an order made under this subchapter if it isin
the best interests of the child, whether or not the order is based upon a
stipulation or agreement.

(b) Whenever a judgment for physical responsibility is modified, the court
shall order a child support modification hearing to be set and notice to be
given to the parties. Unless good cause is shown to the contrary, the court
shall simultaneously issue a temporary order pending the modification
hearing, if adjustments to those portions of any existing child support order or
wage withholding order that pertain to any child affected by the modification
are necessary to assure that support and wages are paid in amounts
proportional to the modified allocation of responsibility between the parties.

Sec. 6. 15 V.SA. § 795 isamended to read:

§ 795. LICENSES OR GOVERNMENTAL CONTRACTS_MOTOR VEHICLE
REGISTRATIONS

(@) Asusedin this section:

(1) “Agency’” means any unit of state government, including agencies,
departments, boards, commissions, authorities, or public corporations.

(2) “License” means any license, certification or registration issued by
an agency:

(A) to conduct atrade or business-heluding-atecense;
(B) to practice a profession or occupati on-ora-teenserequired;

(C) to engage in recreational activities, including the license to hunt,
fish, or trap;_ or

VT LEG 273230.1
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(D) to operate a motor vehicle or a commercial vehicle.

(3) “Contract” means a contract for the provision of goods, services, or
real estate space.

(4) “Vehicle registration” means the certificate or number plate issued
by the commissioner of motor vehicles pursuant to the provisions of 23 V.SA.
chapters 7, 29, and 31.

(b) Every applicant for a license or vehicle registration shall sign a
statement that the applicant is not subject to a child support order, or if subject
to a child support order is in good standing with respect thereto or in full
compliance with a plan to pay any and all child support payable under a
support order as of the date the application is filed. A license or vehicle
registration may not be issued or renewed without such a statement.

* * %

Sec. 7. 28 V.SA. 8§ 2a(a) is amended to read:

(a) Sate policy. It isthe policy of this state that principles of restorative
justice be included in shaping how the criminal justice system responds to
persons charged with or convicted of criminal offenses, and how the state
responds to persons who are in contempt of child support orders. The policy
goal is a community response to a person’s wrongdoing at its earliest onset,
and a type and intensity of sanction tailored to each instance of wrongdoing.
Policy objectives areto:

(1) Resolve conflicts and disputes by means of a nonadversarial
community process.

(2) Repair damage caused by criminal acts to communities in which
they occur, and to address wrongs inflicted on individual victims.

(3 Reduce the risk of an offender committing a more serious crime in
the future, that would require a more intensive and more costly sanction, such
asincarceration.

Sec. 8. 28 V.SA. § 3isamended to read:
8 3. GENERAL DEFINITIONS
Whenever used in thistitle:

* * %

(8) “ Offender” means any person convicted of a crime or offense under
the laws of this state, and, for purposes of work crew, a person found in civil
contempt under 15 V.SA. § 603.

* * %

VT LEG 273230.1
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Sec. 9. 28 V.S A. § 352 isamended to read:
§352. SUPERVISED COMMUNITY SENTENCE

(@) At the request of the court, the commissioner of corrections shall
prepare a preliminary assessment to determine whether an offender should be
considered for a supervised community sentence.

(b) Upon adjudication of guilt, er a finding of violation of probation, or a
finding of civil contempt, and only after the filing of a recommendation for
supervised community sentence by the commissioner of corrections, the court
may impose a sentence of imprisonment and order that all or part of the term
of imprisonment be served in the community subject to the provisions of this
chapter. Such a sentence shall not limit the court’s authority to place a person
on probation and to establish conditions of probation.

* * %

Sec. 10. 28 V.SA. 8 910 isamended to read:
8§ 910. RESTORATIVE JUSTICE PROGRAM FORPROBATIONERS

This chapter establishes a program of restorative justice for use with
offenders required to participate in such a program as a condition of a
sentence of probation or as ordered for civil contempt of a child support order
under 15V.SA. 8§603. The program shall be carried out by community
reparative boards under the supervision of the commissioner, as provided by
this chapter.

Sec. 11. 28 V.SA. 8§ 910a is amended to read:
8§ 910a. REPARATIVE BOARDS, FUNCTIONS

* * %

(d) Each board shall conduct its meetings in a manner that promotes safe
interactions among a—probationer an offender, victim or victims, and
community members, and shall:

(1) In collaboration with the department, municipalities, the courts, and
other entities of the criminal justice system, implement the restorative justice
program of seeking to obtain probationer offender accountability, repair harm
and compensate a victim or victims and the community, increase a
probationer-s an offender’s awareness of the effect of his or her behavior on a
victim or victims and the community, and identify ways to help aproebationer
an offender comply with the law.

(2) Educate the public about, and promote community support for, the
restorative justice program.

VT LEG 273230.1
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(e) Each board shall have access to the central file of any prebationer
offender required to participate with that board in the restorative justice
program.

* % %

Sec. 12. EFFECTIVE DATE
This act shall take effect on July 1, 2012.
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