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S.96
Introduced by Committee on Economic Development, Housing and Genera

Affairs
Date: March 15, 2011
Subject: Labor; workers' compensation; technical corrections
Statement of purpose: This bill proposes to make technical corrections to the
workers' compensation statutes.

An act relating to the workers' compensation and unemployment compensation
statutes

— AN acl Te Ty te-teshricalcarrectjons to the workers compensation
Slatutes — S

It is hereby enacted by the General Assembly of the State of Vermont:

%. 1. FINDINGS
Theg al assembly finds:

(1) Workers

0 areinjured on the job rely on workers' compensation

benefits to provide income fo i c needs and medical expenses until they are

ready to return to work.

(2) Currently, insurers are allowed to unil ly discontinue paying

benefits by submitting an independent medical examinatio E) and anotice

to discontinue benefits to the injured worker and the department of |
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%rove the discontinuance or the worker has time to respond.

) The result is that injured workers are cut off from weekly income

and medical care or services on seven days notice and are not given a

reasonable%ortunitv to respond before |osing benefits.

(4) Increéﬂq the period in which benefits continue to be paid will give

injured workers a qr&ter opportunity to respond to the insurer and will provide

falrer outcomes.

Sec. 2. 21V.SA. 8641 isarnended to read:
§641. VOCATIONAL REHABYW.ITATION
(c) Any vocational rehabilitation pl
employer shall be deemed vaid if the employer was provided an opportunity
to participate in the development of the plan and\has made no objections or

changes within 21 days after submission. A vocatiogal rehabilitation counselor

shall provide the employer with awritten invitation t(}artici patein plan

devel opment, including the date, time, and place to provi%an opportunity to

participate in the development of the plan, with acopy to theénartment. The

participation in the devel opment of the plan may be conducted by t& ephone.

The written notice shall be evidence of the opportunity to participate irNolan

devel opment and shall be appended to the proposed plan.
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* k%

discontinue paymentsshall be filed on forms prescribed by the commissioner

and shall include the date\gf the proposed discontinuance, the reasons for it,

and, if the employee has bee\out of work for 90 days, a verification that the

employer offered vocational rehakilitation screening and services as required
under this chapter. All relevant eviasnce, including evidence that does not

support discontinuance in the possessior\of the employer not aready filed,

shall be filed with the notice. The liability f& the payments shall continue for

at least 14 days after the notice is received by the commissioner and the

employee, during which time the claimant may file with\the commissioner an

objection to discontinuance. The notice shall include a p&si on that the

injured worker may object to the discontinuance with the commissioner with

supporting evidence or arguments. If the employee files an obj ect%n with an

explanation, the liability for the payments shall continue until adecisiog is

issued by the commissioner. Fhesepayrments Payments made after the notice
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Every notice sall be reviewed by the commissioner to determine the

sufficiency of the\gasis for the proposed discontinuance. If, after review of dl
the evidence in the fil§, the commissioner finds that a preponderance of dl the
evidence in the file does Not reasonably support the proposed discontinuance,

the commissioner shall orderthat payments continue until aformal hearing is

supports the claim. |f the commissioner’ s décision, after a hearing, is that the

employee was not entitled to any or all benefits §aid between the
discontinuance and the final decision, upon request §f the employer, the

commissioner may order that the employee repay all beRgfits to which the
employee was not entitled. The employer may enforcear

any court of law having jurisdiction.

VT LEG 264781.1
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8 :Ob. REQUEST FOR PREAUTHORIZATION TO DETERMINE IF

PROPOSED TREATMENT IS NECESSARY

(a) Witin 14 days of receiving a request for preauthorization for a

proposed meadical treatment and medical evidence supporting the requested

treatment, awork&rs compensation insurer shall:

(1) authorize the treatment; or

(2)(A) deny the tréstment because the entire claim is disputed and the

commissioner has not issu interim order to pay benefits; or

(B) deny the treatment X, based on a preponderance of credible

medical evidence specifically addressing the proposed treatment, it is

unreasonabl e or unnecessary. The insuré shall notify the health care provider,

the injured worker, and the department of%&decisi on to deny treatment; or

(3) notify the health care provider, injuredworker, and the department

that the issuer has scheduled an examination of th&nplovee or ordered a

medical record review pursuant to section 655 of this}ﬂe. The insurer based

on the examination or review shall authorize or deny the trégtment and notify

the department and injured worker of the decision within 14 A@ of such

notice.

(b) If theinsurer fails to authorize or deny the treatment pursuant t

subsection (a) of this section within 14 days of receiving a request, the

VT LEG 264781.1
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%orizi ng treatment. The department shall issue an order after notice to the

insué\ and five days in which to respond, absent evidence that the entire

clamis uted. Upon reguest of a party, the commissioner shall notify the

parties that th& treatment has been authorized by operation of law.

(c) If thei nsu\er denies the preauthorization of the treatment pursuant to

subdivision (8)(2) of tis section or within an additional 14 days pursuant to

subdivision (a)(3) of thissection, the commissioner may on his or her own

initiative or upon areguest bxthe claimant issue an order authorizing the

treatment if he or she finds that the evidence shows that the treatment is

reasonable, hecessary, and rel ated%(he work injury.

Sec. 5. 21 V.S A. §655aisadded tor

§655a RELEASE OF RELEVANT MEDNCAL RECORDSBY HEALTH

CARE PROVIDERS; DEPARTMEN i \J O OVERSEE RELEASE

AND USE OF RELEVANT MEDICALNORMATION

(a) Hedlth care providers examining or attending &xamination of an

injured worker pursuant to this chapter shall provide relevaht medical records

and reports as requested by the injured worker, the employer, okthe

department regarding the diagnosis, condition, or treatment of the\@rker,

permanent impairment, or any restrictions or limitations on the workers ability

to work. All medical information determined by the department to be rel t
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&de available upon reguest at any stage of the proceedings to the employer,

the claymant’ s representative, or the department. A health care provider whois

in lawful possession of the medical information in connection with a pending

claim shall %\be required to redact medical information if the record which

addresses a claim\l so includes medical information about an injury, condition,

or disease not relat the claim. No person shall incur any legal liability by

releasing such informati

(b) Medica information nglevant to the specific claim includes a past

history of complaints or treatm>l\ of acondition similar to that presented in the

claim or other conditions related to the same body part. Information that may

be requested includes:

(1) Minimum datato justify services and payment, including that on the

standard paper 1500 form or electronic 837 for

(2) Office notes of the examination relati nq\t\the injury diagnosis or

treatment.

(3) _Any other relevant provider records contained inthefile.

(c) Aninjured worker shall only be obligated to sign ame&al record

rel ease authorization approved by the department.

(d) Any medical information received by the employer or the insurance

carrier that is found not to be relevant to the claim may not be used to deny\or
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%\ied or rescinded and may make such other interim orders as are appropriate.

() \Any medical information received in conjunction with aclaim shall be

used only Yor the purpose of advancing or defending aclaim relating to the

injury, or i rksti gating a claim of false representation.

Sec. 6. 21 V.S ANS 692 is amended to read:

§692. PENALTIESNFAILURE TO INSURE; STOP WORK ORDERS
(@) Falluretoinsure. ¥ after a hearing under section 688 of thistitle, the

commissioner determines thaian employer has failed to comply with the

provisions of section 687 of this\tle, the employer shall be assessed an

administrative penaty of not more thgn $100.00 for every day for the first

seven days the employer neglected to reliability and not more than

$150.00 for every day thereafter.

Sec. 7. Sec. 32 of No. 54 of the Acts of 2009 is amégded to read:
Sec. 32. WORKERS COMPENSATION; STATE S8ONTRACTS;

COMPLIANCE WITH DAVIS-BACON

VT LEG 264781.1



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASINTRODUCED AND PASSED BY SENATE AND HOUSE  S.96
2011 Page 9 of 17

(3) Forgonstruction and transportation projects over $250,000.00, a

payroll process bjwhich during every pay period the contractor collects from

the subcontractors or \adependent contractors alist of all workers who were on
the jobsite during the payN\period, the work performed by those workers on the
jobsite, and a daily census ofthe jobsite. This information, including

confirmation that contractors, subcontractors, and independent contractors

have the appropriate workers' compexsation coverage for all workers at the job

site, and similar information for the subcgntractors regarding their
subcontractors shall also be provided to the 8gpartment of labor and to the
department of banking, insurance, securities, and health care administration,

upon request, and shall be available to the public.

shall comply with the payment of Davis-Bacon wages when required b

ARRA. However, in the event the applicable Davis-Bacon wagesin any

VT LEG 264781.1
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nty have not been updated In the previous three years, the minimum state

loss of ARRA funds and is not dtherwise contrary to federal law. In the event

that the most recently updated Davis-Baspn wages cannot be determined due

to the simultaneous updating by two or more ties, the agencies may select

the minimum state-required wage for a state contract ject to Davis-Bacon

wages under ARRA from among those counti es.

Sec. 8. EFFECTIVE DATE

This act shall take effect on bassage

Sec. 1. FINDINGS

The general assembly finds that it is important to ensure that an injured
worker’s medical records and personal information are kept secure and that
health care providers, workers compensation insurers, and the department of
labor _adopt practices that are consistent with relevant state and federal
statutes regarding medical and personal privacy.

Sec. 2. 21 V.SA. §641 isamended to read:
§641. VOCATIONAL REHABILITATION

* * %

(c) Any vocational rehabilitation plan for a claimant presented to the
employer shall be deemed valid if the employer was provided an opportunity to
participate in the development of the plan and has made no objections or
changes within 21 days after submission. A vocational rehabilitation
counselor shall provide the employer with a written invitation to participate in
plan development, including the date, time, and place to provide an
opportunity to participate in the development of the plan, with a copy to the
department. The participation in the development of the plan may be
conducted by telephone. The written notice shall be evidence of the

VT LEG 264781.1
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opportunity to participate in plan development and shall be appended to the
proposed plan.

* * %

Sec. 3. 21 V.SA. §640b is added to read:

§640b. REQUEST FOR PREAUTHORIZATION TO DETERMINE IF
PROPOSED TREATMENT ISNECESSARY

(a) Within 14 days of recelving a request for preauthorization for a
proposed medical treatment and medical evidence supporting the reguested
treatment, a workers' compensation insurer shall:

(1) authorize the treatment and notify the health care provider, the
injured worker, and the department; or

(2)(A) deny the treatment because the entire claim is disputed and the
commissioner has not issued an interim order to pay benefits; or

(B) deny the treatment if, based on a preponderance of credible
medical evidence specifically addressing the proposed treatment, it is
unreasonable or unnecessary. The insurer shall notify the health care
provider, the injured worker, and the department of the decision to deny
treatment; or

(3) notify the health care provider, the injured worker, and the
department that the insurer has scheduled an examination of the employee or
ordered a medical record review pursuant to section 655 of this title. Based
on the examination or review, the insurer shall authorize or deny the treatment
and notify the department and the injured worker of the decision within 45
days of a request for preauthorization. The commissioner may in his or her
sole discretion grant a 10-day extension to the insurer to authorize or deny
treatment, and such an extension shall not be subject to appeal.

(b) If the insurer fails to authorize or deny the treatment pursuant to
subsection (a) of this section within 14 days of recelving a request, the
claimant or health care provider may request that the department issue an
order authorizing treatment. After receipt of the request, the department shall
issue an interim order within five days after notice to the insurer, and five days
in which to respond, absent evidence that the entire claim is disputed. Upon
request of a party, the commissioner shall notify the parties that the treatment
has been authorized by operation of [aw.

(c) If the insurer denies the preauthorization of the treatment pursuant to
subdivision (a)(2) or (3) of this section, the commissioner may on his or _her
own initiative or upon a request by the claimant issue an order authorizing the

VT LEG 264781.1
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treatment if he or she finds that the evidence shows that the treatment is
reasonabl e, necessary, and related to the work injury.

Sec. 4. 21 V.SA. §655aisadded to read:

§655a. RELEASE OF RELEVANT MEDICAL RECORDS BY HEALTH
CARE PROVIDERS, DEPARTMENT TO OVERSEE RELEASE AND USE OF
RELEVANT MEDICAL INFORMATION

(a) Health care providers examining or attending the examination of an
injured worker pursuant to this chapter shall provide relevant medical records
and reports as requested by the injured worker, the employer, or the
department regarding the diagnosis, condition, or treatment of the worker,
permanent_impairment, or _any restrictions or _limitations on the worker’'s
ability to work upon receiving a written medical release authorization from the
injured worker. The authorization shall be on a form approved by the
department. If the relevance of any medical information is disputed, the
department shall determine whether the requested medical information is
relevant.

(b) Medical information relevant to the specific claim includes a past
history of complaints or treatment of a condition similar to that presented in
the claim or other conditions related to the same body part. Information that
may be requested includes:

(1) Minimum data to justify services and payment, including that on the
standard paper 1500 form or e ectronic 837 form.

(2) Office notes of the examination relating to the injury diagnosis or
treatment.

(3) Any other relevant provider records contained in thefile.

(c) An injured worker shall only be obligated to sign a medical record
release authorization approved by the department.

(d) Any medical information received by the employer or the insurance
carrier that is found not to be relevant to the claim may not be used to deny or
limit a claim. The commissioner may order that specific disclosure requests be
denied or rescinded and may make such other interim orders as are

appropriate.

(e) Any medical information received in conjunction with a claim shall be
used only for the purpose of advancing or defending a claim relating to the
injury or of investigating a claim of false representation or of ensuring
compliance with the workers compensation statutes and rules.

VT LEG 264781.1
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Sec. 5. 21 V.SA. §692 isamended to read:
8§692. PENALTIES, FAILURE TO INSURE; STOP WORK ORDERS

(a) Failuretoinsure. If after a hearing under section 688 of this title, the
commissioner determines that an employer has failed to comply with the
provisions of section 687 of this title, the employer shall be assessed an
administrative penalty of not more than $100.00 for every day for the first
seven days the employer neglected to secure liability and not more than
$150.00 for every day thereafter.

* * %

Sec. 6. Sec. 32 of No. 54 of the Acts of 2009 is amended to read:

Sec. 32 WORKERS COMPENSATION; STATE CONTRACTS
COMPLIANCE WITH DAVISBACON

(@) The agencies of administration and transportation shall establish
procedures to assure that state contracting procedures and contracts are
designed to minimize the incidents of miscoding of employees in NCCI job
codes and misclassification of the status of workers as independent contractors
rather than employees by state contractors on projects with a total project cost
of more than $250,000.00 by requiring those contractors to provide, at a
minimum, all the following:

* * %

(3) For construction and transportation projects over $250,000.00, a
payroll process by which during every pay period the contractor collects from
the subcontractors or independent contractors a list of all workers who were
on the jobsite during the pay period, the work performed by those workers on
the jobsite, and a daily census of the jobsite. This information, including
confirmation that contractors, subcontractors, and independent contractors
have the appropriate workers compensation coverage for all workers at the
job site, and similar information for the subcontractors regarding ther
subcontractors shall also be provided to the department of labor and to the
department of banking, insurance, securities, and health care administration,
upon request, and shall be available to the public.

* * %

(c) The agencies shall assure that any state contract funded in whole or in
part with American Recovery and Reinvestment Act of 2009 (ARRA) monies or
any project for which the state granted, allocated, or awarded ARRA monies
shall comply with the payment of Davis-Bacon wages when required by ARRA.
However, in the event the applicable Davis-Bacon wages in any county have
not been updated in the previous three years, the minimum state required wage
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for a state contract subject to Davis-Bacon wages under ARRA shall be that of
the Vermont county that has most recently updated its applicable Davis-Bacon
wages, provided this provision does not result in the loss of ARRA fundsand is
not otherwise contrary to federal law. In the event that the most recently
updated Davis-Bacon wages cannot be determined due to the simultaneous
updating by two or more counties, the agencies may select the minimum
state-required wage for a state contract subject to Davis-Bacon wages under
ARRA from among those counties.

Sec. 7. 21 V.SA. § 1314 is amended to read:

§ 1314. REPORTS AND RECORDS SEPARATION INFORMATION;
DETERMINATION  OF  ELIGIBILITY; FAILURE TO REPORT
EMPLOYMENT INFORMATION; DISCLOSURE OF INFORMATION TO
OTHER STATE AGENCIES TO INVESTIGATE MISCLASSFICATION OR
MISCODING

* * %

(d)(1) Except as otherwise provided in this chapter, information obtained
from any employing unit or individual in the administration of this chapter,
and determinations as to the benefit rights of any individual shall be held
confidential and shall not be disclosed or open to public inspection in any
manner revealing the individual’s or employing unit's identity, nor be
admissible in evidence in any action or proceeding other than one arising out
of this chapter, or to support or facilitate an investigation by a public agency
identified in subdivision (€)(1) of this section.

(2) Anindividual or his or her duly authorized agent may be supplied
with information from those records to the extent necessary for the proper
presentation of his or her claims for benefits or to inform him or her of his or
her existing or prospective rights to benefits; an employing unit may be
furnished with such information as may be deemed proper, within the
discretion of the commissioner, to enable it to fully discharge its obligations
and safeguard itsrights under this chapter.

23 Automatic data processing services and systems and
programming services within the department of labor shall be the
responsibility and under the direct control of the commissioner in the
administration of this chapter and chapter 15 of thistitle.

3)(4) Notwithstanding the provisions in subdivision (2) of this section,
the department of labor shall, at the request of the agency of administration,
perform such services for other departments and agencies of the state as are
within the capacity of its data processing equipment and personnel, provided

VT LEG 264781.1



BILL ASINTRODUCED AND PASSED BY SENATE AND HOUSE  S.96
2011 Page 15 of 17

that such services can be accomplished without undue interference with the
designated work of the department of labor

(e)(1) Subject to such restrictions as the board may by regulation
prescribe, information from unemployment insurance records may be made
available to any public officer or public agency of this or any other state or the
federal government dealing with the administration or regulation of relief,
public assistance, unemployment compensation, a system of public employment
offices, wages and hours of employment, workers compensation,
misclassification or miscoding of workers, occupational safety and health, or a
public works program for purposes appropriate to the necessary operation of
those offices or agencies. The commissioner may also make information
available to colleges, universities, and public agencies of the state for use in
connection with research projects of a public service nature, and to the
Vermont economic progress council with regard to the administration of
subchapter 11E of chapter 151 of Title 32; but no person associated with those
ingtitutions or agencies may disclose that information in any manner which
would reveal the identity of any individual or employing unit from or
concer ning whom the information was obtained by the commissioner.

* * %

Sec. 8. 21 V.SA. 8§ 1453 isamended to read:
8 1453. APPROVAL OR REJECTION; RESUBMISSON

The commissioner shall approve or reglect a plan in writing within 45 30
days of its receipt, and in the case of rejection shall state the reasons therefor.
The reasons for rejection shall be final and nonappealable, but the employer
shall be allowed to submit another plan for approval.

Sec. 9. REPORT

The department of labor shall review and assess information relating to
workers' compensation medical information and records to determine whether
the scope of information contained in the medical records exceeds that relating
only to a work-related injury and whether nonrelevant medical information is
being sent to the department without redaction. The department shall report
its findings and any recommendations to the house committee on commerce
and economic development and the senate committee on economic
development, housing and general affairs by January 15, 2012.

Sec. 9a. FINDINGS
The general assembly finds that:

(1) Federal law allows employees who work in a noninstructional,
research, or principal administrative capacity in an educational institution to
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receive unemployment benefits between academic terms. This law allows bus
drivers, custodians, and cafeteria staff, among others, to recei ve benefits.

(2) _During the time Vermont allowed the receipt of these benefits, the
Vermont supreme court held in Riddel v. Department of Employment Security
that teachers aides and para-educators were not eligible for unemployment
benefits between academic terms because they were considered to be working
in aninstructional capacity.

(3) More study is needed to determine the impact of reinstating
unempl oyment benefits between school terms.

Sec. 9b. STUDY

(a) The commissioner of labor in consultation with the Vermont school
boards association and any other interested parties shall study the issue of
allowing the receipt of unemployment benefits between academic terms for
noninstructional employees. The study shall consider the costs of allowing
receipt of such benefits, the employees who would be eligible for benefits, and
any other relevant issues. In addition, the study shall consider the potential
benefit to those employees of school-district-coordinated job placement
services for the months between academic terms.

(b) The commissioner shall also study the issue of whether wages paid by
an ederly individual for in-home assistance should be subject to the
unempl oyment insurance statutes.

(c) The commissioner shall also study the issue of allowing the employees
of a school district to elect to have their wages paid over the course of a

calendar year.

(d  The commissioner shall report his or her findings and any
recommendations to the senate committee on economic development, housing
and general affairs and the house committees on commerce and economic
development and on general, housing and military affairs by January 15, 2012.

Sec. 9¢c. 21 V.SA. § 1325 is amended to read:

§ 1325. EMPLOYERS EXPERIENCE-RATING RECORDS, DISCLOSURE
TO SUCCESSOR ENTITY; EMPLOYEE PAID $1,000.00 OR LESS DURING
BASE PERIOD

(&) The commissioner shall maintain an experience-rating record for each
employer. Benefits paid shall be charged against the experience-rating record
of each subject employer who provided base-period wages to the digible
individual. Each subject employer’s experience-rating charge shall bear the
same ratio to total benefits paid as the total base-period wages paid by that
employer bear to the total base-period wages paid to the individual by all
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base-period employers. The experience-rating record of an individual subject
base-period employer shall not be charged for benefits paid to an individual
under any of the following conditions:

(1) The individual’s employment with that employer was terminated
under disqualifying circumstances.

(2) The individual’s employment or right to reemployment with that
employer was terminated by retirement of the individual pursuant to a
retirement or lump-sum retirement pay plan under which the age of mandatory
retirement was agreed upon by the employer and its employees or by the
bargaining agent representing those empl oyees.

(3) As of the date on which the individual filed an initial claim for
benefits, the individual’s employment with that employer had not been
terminated or reduced in hours.

(4) Theindividual was employed by that employer as a result of another
employee taking leave under subchapter 4A of chapter 5 of this title, and the
individual’s employment was terminated as a result of the reinstatement of the
other employee under subchapter 4A of chapter 5 of thistitle.

(5) The individual was paid wages of $1,000.00 or less by the employer
in theindividual’s base period.

* * %

Sec. 9d. STUDY; EMPLOYER FURNISHING REQUIRED APPAREL

(a) The department of labor shall study the issue of requiring employers
that require their employees to wear apparel that displays the employer’s
trademark, logo, or other identifying characteristic to furnish the appare free
of charge to their employees. The study shall consider the economic impact of
such a requirement on employers and employees and any other relevant issues.

(b) The department shall report its findings and any recommendations to
the senate committee on economic development, housing and general affairs
and the house committees on commerce and economic development and on
general, housing and military affairs by January 15, 2012.

Sec. 9e. SUNSET

21 V.SA. §1325(a)(5) (relating to relieving an employer’s experience
record of charges) shall be repealed on July 1, 2012.

Sec. 10. EFFECTIVE DATES

This section and Secs. 5, 6, 7, 8, and 9 of this act shall take effect on
passage. The remaining sections shall take effect on July 1, 2011.
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