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S.37

Introduced by Senators Sears, Benning and Hartwel

Referred to Committee on Judiciary

Date: January 28, 2011

Subject: Crimes and criminal procedures; expungement of a nonviolent
misdemeanor criminal history record

Statement of purpose: This bill proposes to provide a process for a person to

petition the court for expungement of a criminal history record related to his or

her arrest or conviction for a nonviolent misdemeanor. The court may grant

the request if it finds that expungement of the record would serve the interest

of justice.

An act relating to expungement and sealing of criminal history records

It is hereby enacted by the General Assembly of the State of Vermont:

. 13 V.S.A. chapter 230 is added to read:
CHAPTER 230 IMINAL HISTORY RECORD EXPUNGEMENT

§ 7601. DEFINITIONS

As used in this subchapter:

“Court” means the criminal division of the superior court.
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individual’s contact with the criminal justice system, including data regarding

idenMion, arrest or citation, arraignment, judicia disposition, custody and

supervis

(3)_“Nogviolent misdemeanor” means a misdemeanor offense which is

not alisted crimess defined in subdivision 5301(7) of thistitle or an offense

involving sexual explWitation of children in violation of chapter 64 or section

1030 of thistitle.

§ 7602. PROCEDURE; CONVICTION

(a) A person who was con\kked of anonviolent misdemeanor may filea

petition with the court requesting expungement of the crimina history record

related to the conviction.

(b) The court shall grant the petition if the following conditions are met:

(1) Atleast 10 vears have elapsed since the date on which the person

completed the terms and conditions of the sentencB\)r the conviction.

(2) The person has not been convicted of afel o%\si nce the person was

convicted for the nonviolent misdemeanor on which the expungement petition

is based.

(3) It isthe opinion of the court that expungement of the crirkinal history

record serves the interest of justice.
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§ 76§$. PROCEDURE: ARREST

(a) At\ny time, a person who was arrested for a nonviol ent misdemeanor

may petition\qe court to expunge the criminal history record related to the

arrest if:

(1) No criminakchargeisfiled by the state.

(2) The court does\ot make a determination of probable cause at the

time of arraignment or di srms& the charge at the time of arraignment.

(3) _The defendant is acquied after atrial of al charges related to the

arrest.

(b) The court shall grant the petition X it finds that expungement of the

criminal history record serves the interest of \ustice.

§ 7604. NEW CHARGE

If aperson is charged with acrimina offense afté he or she hasfiled a

petition for expungement pursuant to this chapter, the&urt shall not act on the

petition until disposition of the new charge.

§ 7605. DENIAL OF PETITION

If apetition for expungement is denied pursuant to this chapter, Wo further

petition shall be brought for five years.
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W. T
(a\ Upon entry of an expungement order, the person whose record is

expung all betreated in all respects asif he or she had never been arrested,

convicted, or Sentenced for the offense. The court shall issue the person a

certificate stati rmat such person’s behavior after the conviction has

warranted the issuance\Qf the order and that its effect is to annul the record of

arrest, conviction, and sentéace. The court shall send a copy of the order to the

Vermont crime information cender (VIC), and VCIC shall provide notice of the

expungement to the arresting aqud any other entity that may have a

record related to the expungement order

(b) In any application for employment, license, or civil right or privilege or

in an appearance as awitness in any proceeding oNhearing, a person may be

required to answer guestions about a previous cri m%shistorv record only with

respect to arrests or convictions that have not been expungdd.

(c) Nothing in this section shall affect any right of the persxwhose record

has been expunged to appeal from the conviction or sentence or toxw onitin

bar of any subsequent proceedings for the same offense.

Sec. 2. EFFECTIVE DATE

apter 230 is added to read:

CHAPTER 230. CRIMINAL HI
57601 DEEINITIONS

XPUNGEMENT
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(1) “ Court” meansthe criminal division of the superior court.

(2) _“Criminal _history record” means all information documenting an
individual’s contact with the criminal justice system, including data regarding
identifiéetion, arrest or citation, arraignment, judicial disposition, custody,
and super\ision.

(3) “Rredicate offense’” means a criminal offense that can be used to
enhance a seence levied for a later conviction, and includes operating a
vehicle under We influence of intoxicating liquor or other substance in
violation of 23 V.NA. § 1201, domestic assault in violation of section 1042 of
thistitle, and stalki H\il\’/i olation of section 1062 of thistitle.

(4) " Qualifying\misdemeanor” means a misdemeanor offense which is
not a listed crime as d&ined in subdivision 5301(7) of this title, an offense
involving sexual exploitatiyn of children in violation of chapter 64 of this title,
an offense involving violatioN of a protection order in violation of section 1030
of thistitle, or predicate offend.

§ 7602. PROCEDURE; CONV&TION

(a)(1) Except as provided in é\bdivision (2) of this subsection, a person
who was convicted of a qualifying "\sdemeanor or qualifying misdemeanors
arising out of the same incident or oScurrence may file a petition with the
court reguesting expungement of the c?kninal history record related to the
conviction. The state attorney or attorneMeneraI shall be the respondent in

the matter. x

(2) The petitioner and the respondent stipulate to an expungement
of a qualifying misdemeanor or qualifying misdgmeanors arising out of the
same incident or occurrence. The respondent shallNile the stipulation with the
court, and the court shall issue the petitioner a cert¥cate and provide notice
of the expungement in accordance with section 7606 of Xais title.

(b) The court shall grant the petition if the following c}nditions are met:

(1) At least 10 vears have elapsed since the date oNhi ch the person
successfully completed the terms and conditions of the §mtence for the
conviction.

(2) The person has not been convicted of a crime arising o\t of a new
incident or occurrence since the person was convicted for the \ualifvi ng
misdemeanor as defined in subdivision 7601(4) of this title on WNch the
expungement petition is based.

(3) Any restitution ordered by the court has been paid in full.
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gcord serves theinterest of justice.
§\f603. PROCEDURE; CITATION AND ARREST

(aA)\ At any time, a person who was cited or arrested for a qualifying
misder’r%anor may petition the court to expunge the criminal history record
related to\he citation or arrest if:

(1) I\kcri minal chargeisfiled by the state, and the statute of limitations
has expired.

(2) Thexurt does not make a determination of probable cause at the
time of arraiqnmeN; or dismisses the charge at the time of arraignment, and
the statute of limitat\s has expired.

(3) _The defenda}K is acquitted after a trial of all charges related to the
arrest.

(b) The court shall graNt the petition if it finds that expungement of the
criminal history record serv&é(he interest of justice.

§ 7604. NEW CHARGE

If a person is charged with a cyminal offense after he or she has filed a
petition for expungement pursuant t&this chapter, the court shall not act on
the petition until disposition of the new\harqe.

§ 7605. DENIAL OF PETITION \h
If a petition for expungement is denied by\Xhe court pursuant to this chapter,

no further petition shall be brought for at leasiNive years.
8 7606. EFFECT OF EXPUNGEMENT

(a) Upon entry of an expungement order, th& person whose record is
expunged shall be treated in all respects as if he\or she had never been
arrested, convicted, or sentenced for the offense. Trh court shall issue the
person a certificate stating that such person’'s behavio?\after the conviction
has warranted the issuance of the order and that its t is to annul the
record of arrest, conviction, and sentence. The court shall Wrovide notice of
the expungement to the respondent, Vermont crime informatio ter (VCIC),
the arresting agency, and any other entity that may have a rec&d related to
the expungement order. The Vermont criminal information benter shall

provide notice of the expungement to the Federal Bureau of Inve&iqation’s
National Crime Information Center. x
vilege or

(b) In any application for employment, license, or civil right or pri
in an appearance as a witness in any proceeding or _hearing, a person We
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Med to answer questions about a previous criminal history record only
with r@esuo arrests or convictions that have not been expunged.

(c) Nothing in T tion shall affect any right of the person whose record
has been expunged to aMom the conviction or sentenceor torelyonitin
bar of any subsequent proceedi@‘fcnthe same offense.

Sec. 2. SUNSET

On July 1, 2014, this act is repeal ed.
Sec. 3. EFFECTIVE DATE

Thisactshall take offect an Julyv 1 2011
Sec. 1. 13 V.SA. chapter 230 is added to read:

CHAPTER 230. EXPUNGEMENT AND SEALING OF CRIMINAL HISTORY
RECORDS

8§ 7601. DEFINITIONS
As used in this chapter:
(1) “ Court” meansthe criminal division of the superior court.

(2) “Criminal history record” means all information documenting an
individual’ s contact with the criminal justice system, including data regarding
identification, arrest or citation, arraignment, judicial disposition, custody,
and supervision.

(3) “Predicate offense” means a criminal offense that can be used to
enhance a sentence levied for _a later conviction, and includes operating a
vehicle under the influence of intoxicating liguor or other substance in
violation of 23 V.SA. 8 1201, domestic assault in violation of section 1042 of
thistitle, and stalking in violation of section 1062 of thistitle.

(4) “Qualifying crime’”_means:

(A) a misdemeanor offense which is not a listed crime as defined in
subdivision 5301(7) of this title, an offense involving sexual exploitation of
children in violation of chapter 64 of this title, an offense involving violation of
a protection order in violation of section 1030 of this title, a prohibited act as
defined in section 2632 of thistitle, or a predicate offense;

(B) a violation of subsection 3701(a) of this title related to criminal
mischief; or

(C) aviolation of section 2501 of thistitle related to grand larceny.

§ 7602 EXPUNGEMENT AND SEALING OF RECORD,
POSTCONVICTION; PROCEDURE
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BILL ASINTRODUCED AND ASPASSED BY SENATE AND HOUSE S.37
2011 Page 8 of 12

(a)(1) A person who was convicted of a qualifying crime or qualifying
crimes arising out of the same incident or occurrence may file a petition with
the court requesting expungement or sealing of the criminal history record
related to the conviction. The state's attorney or attorney general shall be the
respondent in the matter.

(2) The court shall grant the petition without hearing if the petitioner
and the respondent stipulate to the granting of the petition. The respondent
shall file the stipulation with the court, and the court shall issue the petitioner
a certificate and provide notice of the order in accordance with this section.

(b)(1) The court shall grant the petition and order that the criminal history
record be expunged pursuant to section 7606 of this title if the following
conditions are met:

(A) At least 10 years have elapsed since the date on which the person
successfully completed the terms and conditions of the sentence for the
conviction, or if the person has successfully completed the terms and
conditions of an indeterminate term of probation that commenced at |east
10 years previoudly.

(B) The person has not been convicted of a crime arising out of a new
incident or occurrence since the person was convicted for the qualifying crime.

(C) Any restitution ordered by the court has been paid in full.

(D) The court finds that expungement of the criminal history record
serves theinterest of justice.

(2) The court shall grant the petition and order that all or part of the
criminal history record be sealed pursuant to section 7607 of this title if the
conditions of subdivisions (1)(A), (B), and (C) of this subsection are met and
the court finds that:

(A) sealing the criminal history record better serves the interest of
justice than expungement; and

(B) the person committed the qualifying crime after reaching 19
years of age.
(c)(1) The court shall grant the petition and order that the criminal history

record be expunged pursuant to section 7606 of this title if the following
conditions are met:

(A) At least 20 vears have eapsed since the date on which the person
successfully compl eted the terms and conditions of the sentence for the

conviction.
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(B) The person has not been convicted of a felony arising out of a
new incident or occurrence since the person was convicted of the qualifying
crime.

(C) The person has not been convicted of a misdemeanor during the
past 15 years.

(D) Any restitution ordered by the court for any crime of which the
person has been convicted has been paid in full.

(E) After considering the particular nature of any subsequent offense,
the court finds that expungement of the criminal history record for the
qualifying crime serves the interest of justice.

(2) The court shall grant the petition and order that all or part of the
criminal history record be sealed pursuant to section 7607 of thistitle if the
conditions of subdivisions (1)(A), (B), (C), and (D) of this subsection are
met and the court finds that:

(A) sealing the criminal history record better serves the interest of
justice than expungement:; and

(B) the person committed the qualifying crime after reaching 19
years of age.

§ 7603. EXPUNGEMENT AND SEALING OF RECORD, NO
CONVICTION; PROCEDURE

(a) A person who was cited or arrested for a qualifying crime or_qualifying
crimes arising out of the same incident or occurrence may file a petition with
the court requesting expungement or sealing of the criminal history record
related to the citation or arrest if one of the following conditions is met:

(1) No criminal chargeisfiled by the state and the statute of limitations
has expired.

(2) The court does not make a determination of probable cause at the
time of arraignment or dismisses the charge at the time of arraignment and the
statute of limitations has expired.

(3) Thechargeisdismissed beforetrial:
(A) without prejudice and the statute of limitations has expired; or

(B) with prejudice.

(4) The defendant and the respondent stipulate that the court may grant
the petition to expunge and seal the record.

(b) The state's attorney or attorney general shall be the respondent in the
matter. The petitioner and the respondent shall be the only parties in the

VT LEG 263981.1
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matter.

(c) The court shall grant the petition and order that the criminal history
record be expunged pursuant to section 7606 of this title if it finds that
expungement of the criminal history record serves the interest of justice.

(d) The court shall grant the petition and order that all or part of the
criminal history record be sealed pursuant to section 7607 of thistitleif:

(1) The court finds that sealing the criminal history record better serves
the interest of justice than expungement.

(2) The person committed the qualifying crime after reaching 19 vears
of age.
8 7604. NEW CHARGE

If a person is charged with a criminal offense after he or she has filed a
petition for expungement pursuant to this chapter, the court shall not act on
the petition until disposition of the new charge.

§ 7605. DENIAL OF PETITION

If a petition for expungement is denied by the court pursuant to this chapter,
no further petition shall be brought for at least five years.

8§ 7606. EFFECT OF EXPUNGEMENT

(a) Upon entry of an expungement order, the person whose record is
expunged shall be treated in all respects as if he or she had never been
arrested, convicted, or _sentenced for the offense. The court shall issue the
person a certificate stating that such person’s behavior after the conviction
has warranted the issuance of the order and that its effect is to annul the
record of arrest, conviction, and sentence. The court shall provide notice of
the expungement to the respondent, VVermont crime information center (VCIC),
the arresting agency, and any other entity that may have a record related to
the order to expunge. The VCIC shall provide notice of the expungement to the
Federal Bureau of Investigation’s National Crime Information Center.

(b) In any application for employment, license, or civil right or privilege or
in an appearance as a witness in any proceeding or hearing, a person may be
required to answer guestions about a previous criminal history record only
with respect to arrests or convictions that have not been expunged.

(c) Nothing in this section shall affect any right of the person whose record
has been expunged to rely on it as a bar to any subsequent proceedings for the
same offense.

(d)(1) The court may keep a special index of cases that have been expunged
together with the expungement order and the certificate issued pursuant to
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section 7602 or 7603 of this title. The index shall list only the name of the
person convicted of the offense, his or her date of birth, the docket number,
and the criminal offense that was the subject of the expungement.

(2) The special index and related documents specified in subdivision (1)
of this subsection shall be confidential and shall be physically and
electronically segregated in a manner that ensures confidentiality and that
limits access to authorized persons.

(3) _Inspection of the expungement order and the certificate may be
permitted only upon petition by the person who is the subject of the case or by
the court if the court finds that inspection of the documents is necessary to
serve the interest of justice. The administrative judge may permit special
access to the index and the documents for research purposes pursuant to the
rules for public access to court records.

(4) Al other court documents in a case that are subject to an
expungement order shall be destroyed.

(5) The court administrator shall establish policies for implementing
this subsection.

(e8) Upon receiving an inquiry from any person regarding an expunged
record, an entity shall respond that “* NO RECORD EXISTS”

8§ 7607. EFFECT OF SEALING

(a) Upon entry of an order to seal, the person whose record is sealed shall
be treated in all respects as if he or she had never been arrested, convicted, or
sentenced for the offense. The court shall issue the person a certificate stating
that such person’s behavior after the conviction has warranted the issuance of
the order and that its effect is to annul the record of arrest, conviction, and
sentence.  The court shall provide notice of the sealing to the respondent,
Vermont crime information center (VCIC), the arresting agency, and any other
entity that may have a record related to the order to seal. The VCIC shall
provide notice of the sealing to the Federal Bureau of Investigation’s National
Crime Information Center.

(b) In any application for employment, license, or civil right or privilege or
in an appearance as a witness in any proceeding or hearing, a person may be
required to answer questions about a previous criminal history record only

with respect to arrests or convictions that have not been seal ed.
(c) Notwithstanding a sealing order:

(1) An entity that possesses a sealed record may continue to use it for
any litigation or claim arising out of the same incident or occurrence or
involving the same defendant.
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(2) An entity may use the criminal history record sealed in accordance
with section 7603 of this title, regarding a person who was cited or arrested,
for future criminal investigations or prosecutions without limitation.

(d) Upon receiving a sealing order, an entity shall:

(1) Seal theinvestigation or prosecution record:;

(2) Enter a copy of the sealing order into the record:;

(3) Flag the record as “ SEALED” to prevent inadvertent disclosure of
sealed information; and

(4) Upon receiving an inquiry from any person regarding a sealed
record, respond that “ NO RECORD EXISTS”

§ 7608. VICTIMS

(a) At the time a petition is filed pursuant to this chapter, the respondent
shall give notice of the petition to any victim of the offense who is known to the
respondent. The victim shall have the right to offer the respondent a statement
prior to any stipulation or to offer the court a statement. The disposition of the
petition shall not be unnecessarily delayed pending receipt of a victim's
statement. The respondent’s inability to locate a victim after a reasonable
effort has been made shall not be a bar to granting a petition.

(b) Asused in this section, “ reasonable effort” means attempting to contact
the victim by first class mail at the victim's last known address and by
telephone at the victim' s last known phone number .

Sec. 2. EFFECTIVE DATE
This act shall take effect on July 1, 2012.
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