SENATE PROPOSAL OF AMENDMENT
H. 751
An act relating to jurisdiction of delinquency proceedings

The Senate proposes to the House to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

Sec. 1. 33V.S.A. §5103 isamended to read:
§5103. JURISDICTION

(8 The family division of the superior court shall have exclusive
jurisdiction over all proceedings concerning a child who is or who is alleged to
be adelinquent child or achild in need of care or supervision brought under
the authority of the juvenile judicia proceedings chapters, except as otherwise
provided in such chapters.

(b) Ordersissued under the authority of the juvenile judicial proceedings
chapters shall take precedence over ordersin other family division proceedings
and any order of another court of this state, to the extent they are inconsistent.
This section shall not apply to child support orders in adivorce, parentage, or
relief from abuse proceedings until a child support order has been issued in the
juvenile proceeding.

(c)(1) Except as otherwise provided by thistitle and by subdivision (2) of
this subsection, jurisdiction over achild shall not be extended beyond the
child’s 18th birthday.

(2)(A) Jdurisdiction over a child who has been adjudicated delinquent
may be extended until six months beyond the child’s 18th birthday if the
offense for which the child has been adjudicated delinquent is a nonviolent
misdemeanor and the child was 17 years old when he or she committed the
offense.

(B) Inno case shall custody of achild aged 18 years or older be
retained by or transferred to the commissioner for children and families.

(C) Jurisdiction over achild in need of care or supervision shall not
be extended beyond the child’ s 18th birthday.

(D) Asusedin this subdivision, “nonviolent misdemeanor” means a
misdemeanor offense which is not alisted crime as defined in 13 V.S.A.
8 5301(7), an offense involving sexua exploitation of children in violation of
13 V.S.A. chapter 64, or an offense involving violation of a protection order in
violation of 13 V.S.A. § 1030.

(d) The court may terminate its jurisdiction over a child prior to the child's
18th birthday by order of the court. If the child is not subject to another
juvenile proceeding, jurisdiction shall terminate automatically in the following




circumstances:

(1) Upon the discharge of a child from juvenile probation, providing the
childisnot in the legal custody of the commissioner.

(2) Upon an order of the court transferring legal custody to a parent,
guardian, or custodian without conditions or protective supervision.

(3) Upon the adoption of a child following atermination of parental
rights proceeding.
Sec. 2. 33V.SA. §5201 isamended to read:
§5201. COMMENCEMENT OF DELINQUENCY PROCEEDINGS

* * *

(c) Consistent with applicable provisions of Title 4, any proceeding
concerning achild who is aleged to have committed an act specified in
subsection 5204(a) of thistitle after attaining the age of 14, but not the age of
18, shall originate in distriet-or the criminal division of the superior court,
provided that jurisdiction may be transferred in accordance with this chapter.

* * %

Sec. 3. 33V.S.A. §5203 is amended to read:
§5203. TRANSFER FROM OTHER COURTS

(@) If it appearsto acriminal division of the superior court that the
defendant was under the age of 16 years at the time the offense charged was
alleged to have been committed and the offense charged is not one of those
specified in subsection 5204(a) of thistitle, that court shall forthwith transfer
the case to the juvenie family division of the superior court under the authority
of this chapter.

(b) If it appearsto acriminal division of the superior court that the
defendant was over the age of 16 years and under the age of 18 years at the
time the offense charged was alleged to have been committed, or that the
defendant had attained the age of 14 but not the age of 16 at the time an
offense specified in subsection 5204(a) of this title was alleged to have been
committed, that court may forthwith transfer the proceeding to the juvenite
family division of the superior court under the authority of this chapter, and the
minor shall thereupon be considered to be subject to this chapter as a child
charged with a delinquent act.

(c) If it appearsto the state’ s attorney that the defendant was over the age
of 16 and under the age of 18 at the time the offense charged was alleged to
have been committed and the offense charged is not an offense specified in
subsection 5204(a) of thistitle, the state’ s attorney may file chargesin a

toventte-eourt-or the family or criminal division of the superior court. If



chargesin such amatter are filed in the criminal division of the superior court,
the criminal division of the superior court may forthwith transfer the
proceeding to the juvenite family division of the superior court under the
authority of this chapter, and the person shall thereupon be considered to be
subject to this chapter as a child charged with a delinguent act.

* * %

Sec. 4. 33V.S.A. §5204 is amended to read:
§5204. TRANSFER FROM JUVENILE COURT

(a) After apetition has been filed aleging delinquency, upon motion of the
state’ s attorney and after hearing, the juventte family division of the superior
court may transfer jurisdiction of the proceeding to the criminal division of the
superior court, if the child had attained the age of 16 but not the age of 18 at
the time the act was alleged to have occurred and the delinquent act set forth in
the petition was not one of those specified in subdivision (1)—12) of this
subsection or if the child had attained the age of 10 but not the age of 14 at the
time the act was alleged to have occurred, and if the delinquent act set forth in
the petition was any of the following:

(1) arson causing death as defined in 13 V.S.A. 8 501;

(2) assault and robbery with a dangerous weapon as defined in
13V.S.A. § 608(b);

(3) assault and robbery causing bodily injury as defined in 13 V.S.A.
608(c);

(4) aggravated assault as defined in 13 V.S.A. § 1024;

(5) murder asdefinedin 13 V.S.A. § 2301;

(6) manslaughter as defined in 13 V.S.A. § 2304;

(7) kidnapping as defined in 13 V.S.A. § 2405;

(8) unlawful restraint as defined in 13 V.S.A. § 2406 or 2407;

(9) maiming asdefinedin 13 V.S.A. § 2701;

(10) sexual assault asdefined in 13 V.S.A. § 3252(a)(1) or (a)(2);
(11) aggravated sexual assault as defined in 13 V.S.A. 8 3253; or

(12) burglary into an occupied dwelling as defined in 13 V.S.A.
§ 1201(c).

(b) The state’'s attorney of the county where the juvenile petition is pending
may move in the juvenite family division of the superior court for an order
transferring jurisdiction under subsection (@) of this section within-10-days-of
the filing-of-the petition-alleging-delingueney at any time prior to adjudication




on the merits. The filing of the motion to transfer jurisdiction shall
automatically stay the time for the hearing provided for in section 5225 of this
title, which stay shall remain in effect until such time as the juvenile court may
deny the motion to transfer jurisdiction.

(c) Upon the filing of a motion to transfer jurisdiction under subsection (b)
of this section, the juvenile court shall conduct a hearing in accordance with
procedures specified in subchapter 2 of this chapter to determine whether:

(1) thereisprobable cause to believe that the child committed an act
listed in subsection (a) of this section; and

(2) public safety and the interests of the community would not be served
by treatment of the child under the provisions of law relating to juvenile courts
and delinquent children.

(d) In making its determination as required under subsection (c) of this
section, the court may consider, among other matters:

(1) The maturity of the child as determined by consideration of his or
her age, home, environment; emotional, psychological and physical maturity;
and relationship with and adjustment to school and the community.

(2) The extent and nature of the child’s prior record of delinquency.

(3) The nature of past treatment efforts and the nature of the child’s
response to them.

(4) Whether the alleged offense was committed in an aggressive,
violent, premeditated, or willful manner.

(5) The nature of any personal injuries resulting from or intended to be
caused by the alleged act.

(6) The prospects for rehabilitation of the child by use of procedures,
services, and facilities available through juvenile proceedings.

(7) Whether the protection of the community would be better served by
transferring jurisdiction from the juventte-eourt family division to the criminal
division of the superior court.

(e) A transfer under this section shall terminate the jurisdiction of the
juvenile court over the child only with respect to those delinquent acts alleged
in the petition with respect to which transfer was sought.

(H(Q) The juvenHe-eourt family division, following completion of the
transfer hearing, shall make written findings and, if the court orders transfer of

jurisdiction from the juvenHe-eourt family division, shal state the reasons for
that order. If the juvenite-court family division orders transfer of jurisdiction,
the child shall be treated as an adult. The state's attorney shall commence
criminal proceedings as in cases commenced against adults.




(2) Notwithstanding subdivision (1) of this subsection, the parties may
stipulate to atransfer of jurisdiction from the family division at any time after a
motion to transfer is made pursuant to subsection (b) of this section. The court
shall not be required to make findings if the parties stipulate to atransfer
pursuant to this subdivision. Upon acceptance of the stipulation to transfer
jurisdiction, the court shall transfer the proceedings to the criminal division
and the child shall be treated as an adult. The state’s attorney shall commence
criminal proceedings asin cases commenced against adults.

(9) The order granting or denying transfer of jurisdiction shall not
constitute afina judgment or order within the meaning of Rules 3 and 4 of the
Vermont Rules of Appellate Procedure.

(h) If aperson who has not attained the age of 16 at the time of the alleged
offense has been prosecuted as an adult and is not convicted of one of the acts
listed in subsection (a) of this section but is convicted only of one or more
lesser offenses, jurisdiction shall be transferred to the juvenite family division
of the superior court for disposition. A conviction under this subsection shall
be considered an adjudication of delinquency and not a conviction of crime,
and the entire matter shall be treated asiif it had remained in juvenite-court the
family division throughout. In case of an acquittal for a matter specified in this
subsection and in case of atransfer to juventtecourt the family division under
this subsection, the court shall order the sealing of all applicable files and
records of the court, and such order shall be carried out as provided in
subsection 5119(e) of thistitle.

(i) Therecord of a hearing conducted under subsection (c) of this section
and any related files shall be open to inspection only by persons specified in
subsections 5117(b) and (c) of thistitle in accordance with section 5119 of this
title and by the attorney for the child.

Sec. 5. 33V.S.A. §5232 isamended to read:
§5232. DISPOSITION ORDER

* % *

(b) In carrying out the purposes outlined in subsection (a) of this section,
the court may:

* % *

(7) Refer achild directly to a youth-appropriate community-based
provider that has been approved by the department, which may include a
community justice center or abalanced and restorative justice program.
Referral to a community-based provider pursuant to this subdivision shall not
require the court to place the child on probation. If the community-based
provider does not accept the case or if the child fails to compl ete the program




in amanner deemed satisfactory and timely by the provider, the child shall
return to the court for disposition.

* * %

Sec. 6. 33V.SA. §4913 isamended to read:

§4913. REPORTING CHILD ABUSE AND NEGLECT; REMEDIAL
ACTION

(a8 Any physician, surgeon, osteopath, chiropractor, or physician’s assistant
licensed, certified, or registered under the provisions of Title 26, any resident
physician, intern, or any hospital administrator in any hospital in this state,
whether or not so registered, and any registered nurse, licensed practical nurse,
medical examiner, emergency medical personnel as defined in 24 V.S.A.

8 2651(6), dentist, psychologist, pharmacist, any other health care provider,
child care worker, school superintendent, school teacher, student teacher,
school librarian, school principal, school guidance counselor, and any other
individual who isregularly employed by a school district, or who is contracted
and paid by a school district to provide student services for five or more hours
per week during the school year, mental health professional, social worker,
probation officer, any employee, contractor, and grantee of the agency of
human services who have contact with clients, police officer, camp owner,
camp administrator, camp counselor, or member of the clergy who has
reasonabl e cause to believe that any child has been abused or neglected shall
report or cause areport to be made in accordance with the provisions of
section 4914 of thistitle within 24 hours. Asused in this subsection, “camp”
includes any residential or nonresidential recreational program.

* * *

Sec. 7. REPORT

(a)(1) A committeeis established to study the effectiveness of the juvenile
justice system in reducing crime and recidivism. The committee shall study
changes to the juvenile justice system that could result in reducing recidivism,
including the extension of jurisdiction beyond the age of 18 for the purposes of
juvenile probation and the automatic expungement of criminal convictions for
nonviolent offenses committed by children under 18.

(2) If fundingis available, the study shall include consideration of:

(A) the number of 16- and 17-year-olds adjudicated delinguent in the
family division during fiscal year 2009 who have been subsequently convicted
of an adult offense within three years of the date of disposition of the

delinquency;
(B) the number of 16- and 17-year-olds convicted of an adult offense

in the criminal division during fiscal year 2009 who have been subsequently
convicted of another adult offense; and




(C) the number of children adjudicated delinquent during fiscal year
2009 who are placed in the custody of the department for children and families
at disposition, remain in the department’ s custody for 30 or more days after
disposition, and who within three years of the date of sentencing on thefirst
offense become incarcerated or subject to supervision by the department of
corrections as aresult of another offense.

(b)(1) The committee shall be composed of the following members:

(A) The commissioner for children and families or designee.

(B) The commissioner of corrections or designee.

(C) The administrative judge or designee.

(D) The executive director of stat€' s attorneys and sheriffs or
designee.

(E) The defender general or designee.

(2) The committee shall consult with the joint fiscal office regarding the
costs and savings associated with the juvenile justice system and monitor the
impact on those costs and savings that result from the extension of jurisdiction
authorized in this section.

(c)_On or before December 1, 2012, the committee shall report its findings,
together with any recommendations for changesin law, to the senate and house
committees on judiciary, the house committee on human services, and the
senate committee on health and welfare.

Sec. 8. EFFECTIVE DATE
This act shall take effect on July 1, 2012.




