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H.7211

Introduced by Representatives Browning of Arlington and Davis of2

Washington3

Referred to Committee on4

Date:5

Subject: Utilities; electric; mergers and acquisitions; legislative approval;6

alternative regulation repeal; public advocate appointment; Vermont7

electric power authority8

Statement of purpose: This bill proposes to require legislative approval of9

major utility mergers, consolidations, and acquisitions; repeal the statute10

permitting alternative forms of regulation for an electric or natural gas11

company; provide for the legislative appointment of the director of public12

advocacy within the department of public service; and establish the Vermont13

electric power authority.14

An act relating to electric industry management, oversight, and transparency15

It is hereby enacted by the General Assembly of the State of Vermont:16
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* * * Legislative Approval of Mergers and Acquisitions * * *1

Sec. 1. 30 V.S.A. § 107a is added to read:2

§ 107a. MERGERS; ACQUISITIONS; LEGISLATIVE APPROVAL3

(a) If a consolidation or merger of companies, or the acquisition of control4

of one utility company by another company, would result in one company5

having direct or indirect control of 50 percent or more of Vermont’s6

generation, distribution, or transmission market, the board may commence7

proceedings under section 311 or 107 of this title, as applicable, but may not8

issue a final order until the general assembly finds that the merger,9

consolidation, or acquisition will promote the general good of the state and10

approves the merger, consolidation, or acquisition by legislative action, which11

may include terms and conditions.12

(b) Notwithstanding section 217 of this title or any other provision of law13

to the contrary, the general assembly may appoint a member of the Vermont14

bar as independent counsel on behalf of the public to investigate and report to15

the general assembly on any mergers, consolidations, and acquisitions meeting16

the threshold requirements of subsection (a) of this section and, if so directed17

by joint resolution, to appear before the public service board for the purpose of18

advocating the general assembly’s position, including presenting witnesses.19

The independent counsel shall have the authority to retain experts and bill back20
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his or her expenditures, including expert consulting fees, to the companies1

proposing the merger, consolidation, or acquisition.2

(c) Notwithstanding 1 V.S.A. § 214(b), it is the intent of the general3

assembly that subsection (a) of this section apply to all petitions filed on or4

after September 1, 2011.5

* * * Repeal of Alternative Regulation * * *6

Sec. 2. REPEAL7

30 V.S.A. § 218d (alternative regulation of electric and natural gas8

companies) is repealed. The public service board, on its own motion or the9

motion of the department of public service, a company operating under an10

alternative regulation plan under 30 V.S.A. § 218d, or five or more ratepayers11

pursuant to 30 V.S.A. § 208 shall investigate any alternative regulation plan in12

effect at the time this act takes effect and, following notice and an opportunity13

for hearing, shall establish an appropriate termination date for that plan, with14

appropriate terms and conditions to ensure, at the earliest possible date, that no15

ratepayer or company is unreasonably harmed by the termination.16

* * * Appointment of Public Advocate * * *17

Sec. 3. 30 V.S.A. § 1 is amended to read:18

§ 1. COMPOSITION OF DEPARTMENT19

(a) The department of public service shall consist of the commissioner of20

public service, a director for regulated utility planning, a director for public21



BILL AS INTRODUCED H.721
2012 Page 4 of 21

VT LEG 275031.2

advocacy, a director for energy efficiency, and such other persons as the1

commissioner considers necessary to conduct the business of the department.2

(b) The commissioner of public service shall be appointed by the governor3

with the advice and consent of the senate. The commissioner of public service4

shall serve for a term of two years beginning February 1 of the year in which5

the appointment is made. The commissioner shall serve at the pleasure of the6

governor. The directors for regulated utility planning, and for energy7

efficiency and for public advocacy shall be appointed by the commissioner.8

(c) The director for public advocacy shall be appointed by a public9

advocate appointment commission comprising five members as follows: the10

speaker of the house of representatives; the president pro tempore of the11

senate; one member appointed jointly by the speaker of the house of12

representatives and the president pro tempore of the senate; the governor or13

designee; and the commissioner of public service. The commission shall14

receive administrative and staff support from the department of public service.15

The director of public advocacy shall serve for a term of two years, beginning16

February 1 of the year in which the appointment is made. The director of17

public advocacy may be reappointed.18

(d) The director for public advocacy may employ, with the approval of the19

commissioner, legal counsel and other experts, and clerical assistance, and the20
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directors of regulated utility planning and energy efficiency may employ with1

the approval of the commissioner experts and clerical assistance.2

* * * Creation of Vermont Electric Power Authority * * *3

Sec. 4. 30 V.S.A. chapter 94 is added to read:4

CHAPTER 94. VERMONT ELECTRIC POWER AUTHORITY5

§ 8111. PURPOSE; GOALS; INTENT6

(a) It is the purpose of this chapter to create an entity with the authority to7

finance, purchase, own, operate, or manage any interest in Vermont’s electric8

generation, distribution, or transmission system, including generation,9

distribution, and transmission facilities located outside the state of Vermont,10

consistent with the following goals:11

(1) To promote the general good of the state;12

(2) To stimulate economic development in Vermont;13

(3) To support electricity affordability programs for Vermont14

ratepayers;15

(4) To increase the degree to which Vermont’s energy needs are met16

through environmentally-sound, sustainable, and renewable in-state energy17

sources;18

(5) To lessen electricity price risk and volatility for Vermont ratepayers19

and increase system reliability; and20
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(6) To engage in energy planning that reflects the state’s commitment to1

the preservation of environmental quality.2

(b) Notwithstanding any powers granted under this chapter, it is not the3

intent of the general assembly to permit the authority to distribute and sell at4

retail electrical energy directly to consumers of electricity in Vermont or to5

otherwise impede the efforts of Vermont’s electric distribution utilities with6

respect to providing end-use retail service.7

§ 8112. DEFINITIONS8

As used in this chapter:9

(1) “Authority” means the Vermont electric power authority established10

by this chapter.11

(2) “Board” means the public service board.12

(3) “Commissioner” means the commissioner of public service.13

(4) “Department” means the department of public service.14

(5) “Fund” means the Vermont electric power fund established by this15

chapter.16

(6) “Manager” means the manager of the Vermont electric power17

authority established by this chapter.18

§ 8113. AUTHORITY; CREATION; ORGANIZATION19

(a) The Vermont electric power authority is created and established as a20

body corporate and politic and a public instrumentality of the state. The21



BILL AS INTRODUCED H.721
2012 Page 7 of 21

VT LEG 275031.2

exercise by the authority of the powers conferred upon it constitutes the1

performance of essential governmental functions. The authority’s actions in2

furtherance of its statutory purposes under subsection 8111(a) of this chapter3

shall be subject to the jurisdiction of the public service board.4

(b) The powers of the authority shall be exercised by seven directors5

appointed as follows:6

(1) Three directors shall be appointed by the governor with the advice7

and consent of the senate, at least one of whom shall represent retail customers.8

The directors appointed by the governor shall be appointed for terms of five9

years and until their successors are appointed and confirmed, except that the10

first directors shall be appointed in the following manner: one for a term of11

three years, one for a term of four years, and one for a term of five years. The12

governor for cause may remove a director appointed by a governor. The13

governor may fill any vacancy occurring among the directors appointed by a14

governor for the balance of the unexpired term. A director may be15

reappointed.16

(2) Three directors shall be appointed by the general assembly as17

follows: one shall be appointed by the speaker of the house; one shall be18

appointed by the committee on committees; and one shall be appointed jointly19

by the speaker of the house and the committee on committees. The directors20

appointed under this subdivision shall be appointed for terms of five years and21
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until their successors are appointed, except that the first directors shall be1

appointed in the following manner: one for a term of three years, and two for a2

term of five years. The applicable appointing authority for cause may remove3

a director appointed under this subdivision and may fill any vacancy occurring4

among such directors for the balance of the unexpired term. A director may be5

reappointed.6

(3) The state treasurer, who shall serve ex officio.7

(c) No director, while serving as a director, shall be an employee, board8

member, or director or have a substantial ownership interest in an electric9

company regulated by the board or the department under this title or by the10

Federal Energy Regulatory Commission.11

(d) The directors shall elect a chair, a vice chair, a secretary, and a treasurer12

from among its members. A quorum shall consist of four directors. No action13

of the authority shall be considered valid unless the action is supported by a14

majority vote of the directors present and voting and then only if at least four15

directors vote in favor of the action.16

(e) Except for those members otherwise regularly employed by the state,17

the compensation of the authority’s directors shall be the same as that provided18

under 32 V.S.A. § 1010(a). All members of the authority, including those19

members otherwise regularly employed by the state, shall receive their actual20
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and necessary expenses when away from home or office upon their official1

duties.2

(f) The governor shall have the power to appoint an interim manager upon3

enactment of this chapter, who shall serve at the governor’s pleasure, under the4

governor’s direction, and for compensation established by the governor. The5

interim manager, with the approval of the governor, shall have full authority to6

take all actions authorized under this chapter to protect and advance the7

interests of the state of Vermont until such time as a manager employed8

pursuant to section 8114 of this chapter has assumed office.9

(g) The authority shall continue so long as it shall have any obligations or10

indebtedness outstanding and until its existence is terminated by law. Upon11

termination of the authority, title to all of the property owned by the authority12

shall vest in the state. The state reserves the right to change or terminate the13

authority and any structure, organization, program, or activity of the authority,14

subject to constitutional limitations.15

(h) The authority’s board of directors shall adopt rules for the management16

of the affairs of the authority and carrying out the purposes of this chapter.17

(i) The net earnings of the authority, beyond those necessary for retirement18

of its notes, bonds, or other obligations or indebtedness or to implement the19

public purposes and programs authorized in this chapter, shall not inure to the20

benefit of any person other than the state.21
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(j) Despite any law or charter provision to the contrary, a director or1

officer of the authority who is also an officer, employee, or member of a2

legislative body of a municipality or other public body or of the state shall be3

precluded from voting or acting on behalf of the authority on a matter4

involving the municipality or public body or the state, unless such recusal5

would restrict or limit the voting membership of the board of directors to fewer6

than four directors. In such circumstance, the director shall be obligated to7

identify publicly any actual or potential conflict prior to his or her vote. Any8

officer of the authority who believes he or she has an actual or potential9

conflict shall immediately notify his or her superior officer or, if appropriate,10

the chair of the board of directors, and clearly and fully identify the actual or11

potential conflict to his or her superior or the chair, as appropriate, who shall12

then determine if such conflict requires action, including recusal from working13

on any such matter involving an actual or potential conflict.14

§ 8114. MANAGER15

The authority shall employ and compensate a manager who shall serve16

under a contract for a specific term or at the pleasure of the authority. The17

authority shall fix the manager’s compensation. The manager shall be the18

chief executive officer of the authority and shall administer, manage, and direct19

the affairs and business of the authority, including management of the Vermont20

electric power fund established under section 8119 of this chapter, subject to21
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the policies, control, and direction of the directors. The manager shall operate1

under the conflict of interest provisions established under subsection 8113(j) of2

this chapter.3

§ 8115. GENERAL POWERS4

The authority shall have such powers as are necessary to carry out the5

purposes of this chapter, including those powers provided a corporation under6

11A V.S.A. chapter 3, subject to the limitations in section 8116 of this title,7

and shall include the power:8

(1) To borrow money and make and issue negotiable bonds, notes, and9

commercial paper; and give other evidences of indebtedness or obligations,10

and give security therefor. Such evidences of indebtedness or obligations may11

be incurred for any of the authority’s corporate purposes. Such evidences of12

indebtedness or obligations shall be in such form and denominations, and with13

such terms and provisions, including the maturity date or dates, redemption14

provisions, and other provisions necessary or desirable. Such evidences of15

indebtedness or obligations shall be either taxable or tax-exempt and shall be16

noninterest bearing, or bear interest at such rate or rates, which may be fixed or17

variable, as may be sufficient or necessary to effect the issuance and sale or18

resale thereof. The authority is authorized to enter into such agreements with19

other persons as the authority deems necessary or appropriate in connection20

with the issuance, sale, and resale of such evidences of indebtedness or21
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obligations, including, without limitation, trust indentures, bond purchase1

agreements, disclosure agreements, remarketing agreements, agreements2

providing liquidity or credit facilities, bond insurance, or other credit3

enhancements in connection with such evidences of indebtedness or4

obligations. The authority is authorized to resell or retire any such evidences5

of indebtedness or obligations prior to the stated maturity thereof. No6

indebtedness shall be issued by the authority without the written approval of7

the state treasurer, which approval shall be given if, based upon his or her8

investigation, the state treasurer has certified that:9

(A) none of the nationally recognized credit rating agencies that rate10

general obligation debt of the state of Vermont has concluded that such11

indebtedness will be included as part of the state of Vermont’s net12

tax-supported debt computation, as prepared by such rating agencies; or13

(B) the financing structure and flow of funds for such indebtedness14

will not result in such indebtedness being counted as net tax-supported debt or15

its equivalent on the state of Vermont’s debt statement, as prepared by any of16

the nationally recognized credit rating agencies that rate general obligation17

debt of the state of Vermont.18

(2) To acquire by purchase, lease, gift, or otherwise, or to obtain options19

for the acquisition of property necessary to carry out the purposes of this20

chapter, real or personal, improved or unimproved, tangible or intangible,21
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including an interest in land of less than fee; to hold and dispose of real and1

personal property; to enter into all contracts, including purchase power and2

energy and transmission contracts, leases, agreements, and arrangements; and3

to do all lawful acts and things necessary or incidental to the performance of its4

duties and the execution of its powers under this chapter.5

(3) To pledge or assign any money, fees, charges, or other revenues of6

the authority and any proceeds derived by the authority from the sale of7

property or from insurance or condemnation awards.8

(4) To sue and be sued in its own name and plead and be impleaded;9

service of process upon the authority in any action shall be made by service10

upon the manager and the secretary of state, either by hand or by leaving a11

copy of the process at their respective offices.12

(5) To adopt and amend rules for the calling and conduct of its meetings13

and for the conduct of its affairs.14

(6) To employ personnel who, in the discretion of the authority, may be15

in the classified system under 3 V.S.A. chapter 13, and to employ or contract16

with agents, consultants, legal advisors, and other persons and entities as may17

be necessary or desirable for its purposes, upon such terms as the authority18

may determine.19



BILL AS INTRODUCED H.721
2012 Page 14 of 21

VT LEG 275031.2

(7) To contract with the state of Vermont or any agency or political1

subdivision thereof, public corporations or bodies, private corporations, or2

individuals for any purposes related to the authority.3

(8) To apply and contract for and to expend assistance from the United4

States or other sources, whatever the form.5

(9) To administer its own funds and to invest or deposit funds which are6

not needed currently to meet the obligations of the authority.7

(10) To do business inside or outside the state, including the purchase of8

an interest in generation, distribution, or transmission facilities, supplies,9

products, or services inside or outside the state of Vermont.10

(11) To apply to the appropriate agencies of the state, other states, the11

United States, and to any other proper agency for permits, licenses, certificates,12

or approvals which may be necessary, and to construct, maintain, and operate13

the facilities, supplies, products, or services in accordance with these licenses,14

permits, certificates, or approvals.15

(12) To contract with respect to the purchase, sale, delivery, exchange,16

interchange, wheeling, pooling, transmission, or use of project electric power17

and energy and to otherwise participate in intrastate, interstate, and18

international wholesale arrangements with respect to those matters.19

(13) Alone or jointly, to plan, finance, acquire, construct, improve,20

purchase, operate, maintain, use, share costs of, own, lease, sell, dispose of, or21
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otherwise participate in the facilities or portions of the facilities, the products,1

supplies, or services from them, securities or obligations issued or incurred in2

connection with the financing of them, or research and development relating to3

them, within or outside the state. The authority may also enter into and4

perform contracts with any person with respect to the foregoing.5

(14) To exercise all powers necessary or incidental to affect any or all of6

the purposes for which the authority is created.7

(15) To sell project electric power at wholesale within or outside the8

state.9

(16) To purchase, maintain, manage, and operate generation,10

distribution, and transmission facilities, supplies, products, and services.11

(17) To contract for the use of transmission and distribution facilities12

owned by others solely for the purpose of engaging in wholesale transactions.13

(18) To apply for and obtain required permits for the construction of14

electric facilities.15

(19) To condemn property within this state, or some easement or other16

limited right in such property, as provided under 30 V.S.A. §§ 111–124, when17

it is necessary to render adequate service to the public in the conduct of its18

business.19
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(20) To acquire an ownership interest in Vermont’s high-voltage bulk1

electric transmission system and participate in the governance of that system2

pursuant to such ownership interest.3

§ 8116. LIMITATIONS ON POWERS4

(a) The authority shall not sell electric power at retail to any ultimate5

customer in Vermont, or require any electric utility to purchase electric power6

in a wholesale transaction.7

(b) The authority shall not seek or obtain treatment for any facility as a8

“qualifying facility” in Vermont under 18 C.F.R. § 292.201–207 or subdivision9

209(a)(8) of this title.10

(c) Electric power provided by the authority shall not be sold to the11

department of public service for ultimate sale at retail to Vermont consumers12

under section 211 or 212a of this title.13

(d) The authority shall take no action to cause, nor shall any provision of14

this chapter be construed to impose, any obligation upon the state as a result of15

the insolvency of any entity doing business with the authority.16

§ 8117. OBLIGATIONS NOT OBLIGATIONS OF THE STATE17

The authority shall have the benefit of sovereign immunity to the same18

extent as the state of Vermont. Notwithstanding the foregoing, obligations of19

the authority under a contract authorized by this chapter shall not be deemed to20

constitute an obligation or indebtedness, or a lending of credit of the state.21
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§ 8118. BONDS1

(a) In addition to any other statute affecting the authority, the authority may2

issue bonds to pay the costs of purchasing transmission facilities in Vermont,3

or property related to such facilities, to pay the costs of repairs, replacements,4

or expansions of the facilities, or to pay capitalized interest and costs of5

issuance, which have been approved by the authority or to refund bonds6

previously issued.7

(b) In addition to any other statute affecting the authority, no bonds shall be8

issued under this section without the prior approval of the governor or9

designee.10

(c) Bonds issued under this section shall bear the manual or facsimile11

signature of the manager of the authority and the manual or facsimile signature12

of the chair or vice chair of the authority. Bonds shall be sold by the signing13

officers at public or private sale, and the proceeds thereof shall be paid to the14

trustee under the security document that secures the bonds.15

(d) No financing or security document, bond, or other instrument issued or16

entered into in the name and on behalf of the authority under this chapter shall17

in any way obligate the state to raise any money by taxation or use other funds18

for any purpose to pay any debt or meet any financial obligation to any person19

at any time in relation to a facility, project, or program financed in whole or in20

part by the issue of the authority’s bonds under this chapter, except from21
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monies received or to be received under a financing or security document1

entered into under this chapter or except as may be required by any other2

provision of law. Notwithstanding the provisions of this subsection, the3

authority may accept and expend with respect to a facility, project, or program4

any gifts or grants received from any source in accordance with the terms of5

the gifts or grants.6

(e) The authority may undertake a joint financing of a project.7

(f) A state or national chartered bank, Vermont bank, or Vermont trust8

company may serve as trustee for the benefit of bondholders under a security9

document; and the trustee may at any time own all or any part of the bonds10

issued under that security document, unless otherwise provided therein. All11

monies received or held by the authority or by a trustee pursuant to a financing12

or security document, other than funds received or held by the authority for its13

own use, shall be deemed to be trust funds and shall be held and applied solely14

in accordance with the applicable document.15

(g) Except as provided in any financing or security document entered into16

or any bond issued under this chapter, each of the parties to the financing or17

security document or any bondholder may enforce the obligation of any other18

person to the party or bondholder under the bond or instrument by appropriate19

legal proceedings.20
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(h) Bonds issued under this chapter shall be legal investments for all1

persons without limit as to the amount held, regardless of whether they are2

acting for their own account or in a fiduciary capacity. Such bonds shall3

likewise be legal investments for all public officials authorized to invest public4

funds.5

§ 8119. VERMONT ELECTRIC POWER FUND6

(a) There is hereby created in the state treasury a separate fund to be known7

as the Vermont electric power fund. Into the fund shall be deposited dividend8

income or other revenue resulting from the authority’s ownership interest in9

Vermont’s electric system and any other monies that may be appropriated to or10

deposited into the fund by the general assembly or received from any other11

source, private or public, approved by the authority.12

(b) Balances in the fund shall be expended solely to achieve the goals13

established in subsection 8111(a) of this chapter and shall not be used for the14

general obligations of government. All balances in the fund at the end of any15

fiscal year shall be carried forward and remain part of the fund. Interest earned16

by the fund shall be deposited in the fund. This fund is established in the state17

treasury pursuant to 32 V.S.A. chapter 7, subchapter 5.18

(c) The fund shall be administered by the manager of the Vermont electric19

power authority, with oversight by the authority. The manager, in consultation20
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with government agencies, including the department, shall develop and submit1

to the authority for review and approval:2

(1) A five-year strategic plan and an annual program plan.3

(2) An annual operating budget.4

(3) Programs or initiatives designed to achieve the goals of this chapter.5

(4) Recommendations for fund expenditures.6

(d) The plans, budget, programs, initiatives, and recommendations7

developed under subsection (c) of this section shall be submitted to the general8

assembly and the department.9

(e) The authority shall adopt rules to carry out its functions under this10

section.11

§ 8120. RECORDS; ANNUAL REPORT; AUDIT12

(a) The authority shall keep an accurate account of all its activities and of13

all its receipts and expenditures.14

(b) Each year, prior to February 1, the authority shall submit a report of its15

activities for the preceding fiscal year to the governor and to the general16

assembly. The report shall set forth a complete operating and financial17

statement covering its operations during the year. The authority shall cause an18

audit of its books and accounts to be made at least once in each year by a19

certified public accountant. The cost of the audit shall be considered an20
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expense of the authority, and a copy of the audit shall be filed with the state1

treasurer.2

* * * Effective Date * * *3

Sec. 5. EFFECTIVE DATE4

This act shall take effect on passage.5


