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H.559
Introduced by Representatives Fisher of Lincoln and Pugh of South Burlington

Referred to Committee on

Date:

Subject: Health; health care reform; health insurance; health benefit exchange;
Green Mountain Care

Statement of purpose: This bill proposes to implement a number of changes to

Vermont’ s health insurance, health coverage, and health care provider

regulatory frameworks, including: (1) defining a small employer for the first

three years of the Vermont health benefit exchange as an employer with 100

employees or fewer; (2) merging the individual and small group insurance

markets; (3) expanding the duties and clarifying the role of the Green

Mountain Care board; (4) giving the Green Mountain Care board authority

over the health insurer rate review, hospital budget review, and certificate of

need processes; (5) banning discretionary clauses in health insurance contracts;

(6) restricting the amount of an insured’ s out-of-pocket expenditures for

prescription drugs; (7) authorizing the agency of human services to seek

certain waivers from the Centers for Medicare and Medicaid Services; and

(8) repeaing Catamount Health and the Vermont health access plan upon

implementation of the Vermont health benefit exchange.
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An act relating to health care reform implementation

It is hereby enacted by the General Assembly of the State of Vermont:

L. 33 V.S.A. 5§ 1807 1S amended to read.

§1302. DEFINITIONS

For pyrposes of this subchapter:

* * *

ied employer” means-an-employerthat:

(A) meansgn entity which employed an average of not more than

100 employees on workiwg days during the preceding calendar year and which:

(i) hasitsprincipa place of businessin this state and elects to

provide coverage for its eligible &mployees through the Vermont health benefit
exchange, regardless of where an emp|oyee resides; or

{B)(ii) electsto provide coveragdg through the Vermont heath benefit
exchangefor all of its eligible employees whoare principally employed in this
state.

(B) after January 1, 2017, shal include all loyers meeting the

requirements of subdivisions (A)(i) and (ii) of this subdivi§on (5), regardless

of size.

* * %
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(a)(1) Nntil January 1, 2017, aqualified employer shall be an employer

which, on amaa 50 percent of its working days during the preceding calendar

quarter, employ least one and no more than 100 employees, and the term

“qualified employer” \ncludes self-employed persons. Calculation of the

number of employees of &gualified employer shal not include a part-time

employee who works fewer tRan 30 hours per week.

(2) An employer with 100N%r fewer employees that offers aqualified

heath benefit plan to its empl oyees through the Vermont health benefit

exchange may continue to partici pate%he exchange even if the employer’s

size grows beyond 100 employees as long ad\the employer continuously makes

qualified health benefit plans in the Vermont health benefit exchange available

to its employeses.

(b) On and after January 1, 2017, aqualified employer shall be an

employer of any size which elects to make al of its full-tine employees

eligible for one or more qualified heath plans offered in the %ont health

benefit exchange, and the term “ qualified employer” includes sel%mpl oyed

persons. A full-time employee shall be an employee who works mobkuan 30

hours per week.

VT LEG 273975.3
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8 :11. HEALTH BENEFIT PLANS FOR INDIVIDUALS AND SMALL
EMPLOYERS

(a) As\sed in this section:

(1) “Heslth benefit plan” means a health insurance policy, a nonprofit

hospital or medb& Service corporation service contract, or aheath

mai ntenance organizati on health benefit plan offered through the Vermont

health benefit exchange ad issued to an individual or to an employee of a

small employer. The term&eﬁ not include coverage only for accident or

disability income insurance, Ii%\itv insurance, coverage issued as a

supplement to liability insurance, wokkers' compensation or similar insurance,

automobile medical payment insurance, §redit-only insurance, coverage for

on-site medical clinics, or other similar insuhance coverage in which benefits

for health services are secondary or incidental to\other insurance benefits as

provided under the Affordable Care Act. The terhlso does not include

stand-alone dental or vision benefits; long-term care ikﬂance; specific disease

or other limited benefit coverage, M edicare supplemental h&alth benefits,

M edicare Advantage plans, and other similar benefits excl udé\mder the

Affordable Care Act.

(2) “Reqistered carrier” means any person, except an insurance agent,

broker, appraiser, or adjuster, who issues a health benefit plan and who h

VT LEG 273975.3
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A health care administration as required by this section.

) “Small employer” means an employer which, on at |east 50 percent

of its w}&nq days during the preceding calendar quarter, employs at least one

and no mor%an 100 employees. The term includes self-employed persons.

Calculation of tknumber of employees of asmall employer shall not include

a part-time employee\vho works fewer than 30 hours per week. An employer

may continue to parti c@e in the exchange even if the employer’s size grows

beyond 100 employees as long as the employer continuously makes qualified

heath benefit plans in the Vermogt health benefit exchange available to its

employees.

(b) No person may provide a hedlth efit plan to an individual or small

employer unlessthe plan is offered throuqhhe Vermont health benefit

exchange and complies with the provisions of thiks subchapter.

(c) No person may provide a health benefit pl%p an individual or small

employer unless such person is aregistered carrier. %commissioner of

banking, insurance, securities, and health care administration shall establish, by

rule, the minimum financial, marketing, service and other requi ents for

registration. Such registration shall be effective upon approval by e

commissioner and shall remain in effect until revoked or suspended bykhe

commissioner for cause or until withdrawn by the carrier. A carrier may

VT LEG 273975.3



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASPASSED THE HOUSE H.559
2012 Page 6 of 217

st\missioner. A registration filed with the commissioner shall be deemed to

be a%noved unlessit is disapproved by the commissioner within 30 days of

filing.

(d) A regi¥ered carrier shall guarantee acceptance of all individuals, small

employers, and loyees of small employers, and each dependent of such

individuals and empl&yees, for any health benefit plan offered by the carrier.

(e) A reqistered carriex shall offer a health benefit plan rate structure which

at least differentiates betwé\si ngle person, two person, and family rates.

(f)(1) A registered carrier shall use acommunity rating method acceptable

to the commissioner of banking, insuxance, securities, and health care

administration for determining premiumyfor health benefit plans. Except as

provided in subdivision (2) of this sub%c‘b\ the following risk classification

factors are prohibited from use in rating individdas, small employers, or

employees of small employers, or the dependentsb\such individuals or

employees:

(A) demographic rating, including age and gender\ating;

(B) geographic arearating;

(C) industry rating;

(D) medical underwriting and screening;

(E) experiencerating;

VT LEG 273975.3
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(G) durational rating.

)(A) The commissioner shall, by rule, adopt standards and a process

for perrhfmq registered carriers to use one or more risk classificationsin their

communitvé&nq method, provided that the premium charged shall not deviate

above or bel owt\e community rate filed by the carrier by more than

20 percent and provi further that the commissioner’ s rules may not permit

any medical underwritin d screening and shall give due consideration to the

need for affordability and %bilitv of hedth insurance.

(B) The commissio Arul&shall permit a carrier, including a

hospital or medical service corporatidn and a health mai ntenance organi zation,

to establish rewards, premium di scour&pl it benefit designs, rebates, or to

otherwise waive or modify applicable co-pawments, deductibles, or other

cost-sharing amounts in return for adherence by\a member or subscriber to

programs of health promotion and disease preven%q. The commissioner shall

consult with the commissioner of health, the di rectoro\\he Blueprint for

Health, and the commissioner of Vermont health access in tRe development of

health promotion and disease prevention rules that are consis&(with the

Blueprint for Health. Such rules shal:

(i) limit any reward, discount, rebate, or waiver or modificstion of

cost-sharing amounts to not more than atotal of 15 percent of the cost of t

VT LEG 273975.3



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE H.559
2012 Page 8 of 217

(ii) be designed to promote good hedlth or prevent disease for

individuals inkhe program and not be used as a subterfuge for imposing higher

costs on an indiviual based on a hedth factor;

(iii) provide that the reward under the program is available to all

similarly situated indivi s and shall comply with the nondiscrimination

provisions of the federal Hg(h Insurance Portability and Accountability Act

of 1996; and

(iv) provide areasonabl& alternative standard to obtain the reward

to any individual for whomitis unrea;\ablv difficult due to amedicd

condition or other reasonable mitigating circymstance to satisfy the otherwise

applicabl e standard for the discount and disclosain all plan materials that

describe the discount program the availability of Aasonabl e dternative

standard.

(C) The commissioner’s rules shal include:

(i) standards and procedures for heath promotion and disease

prevention programs based on the best scientific, evidence-based ica

practices as recommended by the commissioner of health;

VT LEG 273975.3
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(i1
LW 2

é&erence to programs of health promotion and disease prevention; and

(iii) any other standards and procedures necessary or desirable to

carry out the purposes of this subdivision (2).

(D) Yhe commissioner may reguire aregistered carrier to identify

that Dercentaqeﬁ\a reguested premium increase which is attributed to the

following cateqori;hospital inpatient costs, hospital outpatient costs,

pharmacy costs, primary Rare, other medical costs, administrative costs, and

projected reserves or profit. Reporting of thisinformation shall occur at the

time arate increase is sought akshall be in the manner and form directed by

the commissioner. Such informat%dwall be made available to the publicin a

manner that is easy to understand.

(q) A reqgistered carrier shall file with the\commissioner an annual

certification by a member of the American Ac v of Actuaries of the

carrier’ s compliance with this section. The requi g\ents for certification shall

be as the commissioner prescribes by rule.

(h) A registered carrier shall provide, on forms prescri by the

commissioner, full disclosure to asmall employer of al premhw rates and any

risk classification formulas or factors prior to acceptance of aplan By the small

employer.

VT LEG 273975.3
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aminimum of 12 months.

(Nhe commissioner shall disapprove any rates filed by any registered

carrier, whether initia or revised, for insurance policies unless the anticipated

medica Iosbsti os for the entire period for which rates are computed are at

least 80 percent, 3 required by the Patient Protection and Affordable Care Act

(Public Law 111-148

(k) The guaranteed acgeptance provision of subsection (d) of this section

shall not be construed to Ii%an employer’s discretion in contracting with his

or her employees for insurance cverage.

Sec. 4. 8 V.SA. §4080g isadded t

§ 40809. GRANDFATHERED PLAN

(a) Application. Notwithstanding the prévisions of 33 V.S.A. § 1811, on

and after January 1, 2014, the provisions of tr%ection shall apply to an

individual, small group, or association plan that quakifies as a grandfathered

health plan under Section 1251 of the Patient Protectio d Affordable Care

Act (Public Law 111-148), as amended by the Health Care §nd Education

Reconciliation Act of 2010 (Public Law 111-152) (“AffordabﬁCare Act”). In

the event that a plan no longer qualifies as a grandfathered healt% under

the Affordable Care Act, the provisions of this section shall not apply axd the

provisions of 33 V.S.A. § 1811 shall govern the plan.

VT LEG 273975.3
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(1) Definitions. As used in this subsection:

(A) “Small employer” means an employer who, on at least 50 percent

of its working days during the preceding calendar quarter, employs at |east one

and no mor%an 50 employees. The term includes self-employed persons.

Calculation of tknumber of employees of asmall employer shall not include

a part-time employee\vho works fewer than 30 hours per week. The

provisions of this subsection shall continue to apply until the plan anniversary

date following the date that the employer no longer meets the requirements of

this subdivision.

(B) “Small group” means:

(i) asmal employer; or

(i) an association, trust, or othes group issued a health insurance

policy subject to requlation by the commissi oé\under subdivisions 4079(2),

(3), or (4) of thistitle.

(C) “Small group plan” means a group health Nasurance policy, a

nonprofit hospital or medical service corporation serviceéqtract, or ahealth

mai ntenance organization health benefit plan offered or issue}b asmall

group, including but not limited to common health care plans approved by the

commissioner under subdivision (5) of this subsection. The term does Rot

include disability insurance policies, accident indemnity or expense polici

VT LEG 273975.3
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éﬁci es, dental policies, policies that supplement the Civilian Health and

Medical Program of the Uniformed Services, or Medicare supplemental

policies.

(D) egistered small group carrier” means any person except an

i nsurance agent, Pxoker, appraiser, or adjuster who issues a small group plan

and who has a registration in effect with the commissioner as required by this

subsection.

(2) No person may proyide asmall group plan unless the plan complies

with the provisions of this subseition.

(3) No person may provi deémall group plan unless such personisa

registered small group carrier. The comNissioner, by rule, shall establish the

minimum financial, marketing, service and Other requirements for registration.

Such registration shall be effective upon approval by the commissioner and

shall remain in effect until revoked or suspended by\the commissioner for

cause or until withdrawn by the carrier. A small qrmharrier may withdraw

its registration upon at least six months prior written notice

the

commissioner. A registration filed with the commissioner sh)ﬁae deemed to

be approved unlessit is disapproved by the commissioner within 38.days of

filing.

VT LEG 273975.3
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smell groups for any small group plan offered by the carrier. A registered

smahroup carrier shall also guarantee acceptance of al employees or

members 8f asmall group and each dependent of such employees or members

for any smal\qroup plan it offers.

(B) N&\(ithstandi ng subdivision (A) of this subdivision (b)(4), a

health mai ntenance ohganization shall not be required to cover:

(i) asmal loyer which is not physically located in the health

mal ntenance organization’ s agproved service area; or

(ii) asmall employehor an employee or member of the small

group located or residing within the th maintenance organization’s

approved service areafor which the hgm mai ntenance organi zati on:

(1) _is not providing coverage\and

(11) reasonably anticipates anch&nonﬁrat&s to the satisfaction

of the commissioner that it will not have the capahx within its network of

providers to deliver adequate service because of its exﬁ&nq group contract

obligations, including contract obligations subject to the pkvi sions of this

subsection and any other group contract obligations.

(5) A registered small group carrier shall offer one or more cQmmon

health care plans approved by the commissioner. The commissioner, by rule,

shall adopt standards and a process for approval of common health care plags

VT LEG 273975.3
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Athat ensure the devel opment of an affordable common heath care plan,

prm%nq for deductibles, coinsurance arrangements, managed care, cost

containmext provisions, and any other term, not inconsistent with the

provisions A\istitle, deemed useful in making the plan affordable. A health

mai ntenance orgaRization may add limitations to a common health care plan if

the commissioner finls that the limitations do not unreasonably restrict the

insured from access to th& benefits covered by the plans.

(6) A registered small §roup carrier shall offer asmall group plan rate

structure which at least differentistes between single person, two person and

family rates.

(7)(A) A reqgistered small group carier shall use a community rating

method acceptabl e to the commi ssioner for&lermi ning premiums for small

group plans. Except as provided in subdivision ¥B) of this subdivision (7), the

followingq risk classification factors are prohibited flom use in rating small

groups, employees or members of such groups, and d&ﬂdents of such

employees or members:

(i) demographic rating, including age and gender rating;

(ii) geographic arearating;

(iii) industry rating;

(iv) _medical underwriting and screening;

VT LEG 273975.3
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fo—operensorating:
\ 7 1

(vi) tier rating; or

(vii) durational rating.

)(i) The commissioner shall, by rule, adopt standards and a process

for permitti%(eqi stered small group carriers to use one or more risk

classifications %ﬁeir community rating method, provided that the premium

charged shall not deviate above or below the community rate filed by the

carrier by more than 20 percent and provided further that the commissioner’'s

rules may not permit any metlica underwriting and screening.

(ii) The commission®r’s rules shall permit a carrier, including a

hospital or medical service corporatidn and a health mai ntenance organi zation,

to establish rewards, premium di scour&pl it benefit designs, rebates, or

otherwise waive or modify applicable co-pawments, deductibles, or other

cost-sharing amounts in return for adherence by\a member or subscriber to

programs of health promotion and disease preven%q. The commissioner shall

consult with the commissioner of health, the di rectoro\\he Blueprint for

Health, and the commissioner of Vermont health access in the development of

health promotion and disease prevention rules that are consis&(with the

Blueprint for Health. Such rules shal:

(1) _limit any reward, discount, rebate, or waiver or modKication

of cost-sharing amounts to not more than atotal of 15 percent of the cos&the

VT LEG 273975.3
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(11)_be designed to promote good health or prevent disease for

individuals inkhe program and not be used as a subterfuge for imposing higher

costs on an indiviual based on a hedth factor;

(1 vide that the reward under the program is available to

al ssimilarly situated indiN duals and complies with the nondiscrimination

provisions of the federal Hg(h Insurance Portability and Accountability Act

of 1996; and

(1V) provide areasorigbl e alternative standard to obtain the

reward to any individual for whom it is\nreasonablv difficult due to a medical

condition or other reasonable mitigating circymstance to satisfy the otherwise

applicabl e standard for the discount and disclosain all plan materials that

describe the discount program the availability of Aasonabl e dternative

standard.

(iii) The commissioner’s rules shal include:

(1) standards and procedures for health promotidn and disease

prevention programs based on the best scientific, evidence-based ica

practices as recommended by the commissioner of health;

VT LEG 273975.3
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adRerence to programs of health promotion and disease prevention; and

(111)_any other standards and procedures necessary or desirable

to carry ot the purposes of this subdivision (7)(B).

(C) Yhe commissioner may require aregistered small group carrier to

identify that Deéntaqe of arequested premium increase which is attributed to

the following categordes. hospital inpatient costs, hospital outpatient costs,

pharmacy costs, primary Rare, other medical costs, administrative costs, and

projected reserves or profit. Reporting of thisinformation shall occur at the

time arate increase is sought akshall be in the manner and form as directed

by the commissioner. Such inforr&n shall be made available to the public

in amanner that is easy to understand.

(D) The commissioner may exemph from the requirements of this

subsection an association as defined in subdivévn 4079(2) of thistitle which:

(i) offersasmall group plan to amem\bsr small employer whichis

community rated in accordance with the provisions of divisions (A) and (B)

of this subdivision (b)(7). The plan may include risk classicationsin

accordance with subdivision (B) of this subdivision (7);

(ii) offers asmall group plan that guarantees acceptance of all

persons within the association and their dependents; and

VT LEG 273975.3
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by\the commissioner under subdivision (5) of this subsection.

(E) The commissioner may revoke or deny the exemption set forthin

subdivisiog (D) of this subdivision (7) if the commissioner determines that:

(i\ because of the nature, size, or other characteristics of the

association and itSmembers, the employees or members are in need of the

protections provided\xv this subsection; or

(ii) the assochation exemption has or would have a substantial

adverse effect on the smal quup market.

(8) A reqgistered small q&o carrier shall file with the commissioner an

annual certification by a member of e American Academy of Actuaries of the

carrier' s compliance with this sub%ctb\ The requirements for certification

shall be as the commissioner by rule prescri

(9) A registered small group carrier shall Wrovide, on forms prescribed

by the commissioner, full disclosure to asmall grouy of all premium rates and

any risk classification formulas or factors prior to accgance of asmall group

plan by the group.

(10) A reqgistered small group carrier shall guarantee the ¥ates on a small

group plan for a minimum of six months.

(11)(A) A registered small group carrier may reguire that 75 persent or

less of the employees or members of asmall group with more than 10

VT LEG 273975.3
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&v require that 50 percent or less of the employees or members of asmall

qrm}with 10 or fewer employees or members participate in the carrier’s plan.

A small g\up carrier’s rules established pursuant to this subsection shall be

applied to ahnall groups participating in the carrier’ s plans in a consistent

and nondiscri m&orv manner.

(B) For purposes of the requirements set forth in subdivision (A) of

this subdivision (11), arewistered small group carrier shall not includein its

calculation an employee or ber who is already covered by another group

health benefit plan as a spouse oNdependent or who is enrolled in Catamount

Health, Medicaid, the Vermont healtR access plan, or Medicare. Employees or

members of asmall group who are enb)ed in the employer’s plan and

receiving premium assistance under 33 Vé\ chapter 19 shall be considered

to be participating in the plan for purposes of this subsection. If the small

group is an association, trust, or other substantially 8imilar group, the

parti cipation requirements shall be calculated on an e%lover-bv-empl oyer

basis.

(C) A small group carrier may not require recertification of

compliance with the participation reguirements set forth in this &kjvisi on

(11) more often than annually at the time of renewal. If, during the

recertification process, a small group isfound not to be in compliance withiNthe

VT LEG 273975.3
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st\pliant prior to termination of the plan.

2) This subsection shall apply to the provisions of small group plans.

This subs¢tion shall not be construed to prevent any person from issuing or

obtaining a&qafide individual health insurance policy; provided that no

person may offer & health benefit plan or insurance policy to individual

employees or membeks of asmall group as a means of circumventing the

requirements of this su&jion. The commissioner shall adopt, by rule,

standards and a process to&rv out the provisions of this subsection.

(13) The quaranteed acc ce provision of subdivision (4) of this

subsection shall not be construed to \mit an employer’s discretion in

contracting with his or her empl ove&ss\i nsurance coverage.

(14) Reqgistered small group carri Axcept nonprofit medical and

hospital service organizations and nonprofit heakh maintenance organizations,

shall form areinsurance pool for the purpose of r%ri ng small group risks.

This pool shall not become operative until the comméoner has approved a

plan of operation. The commissioner shall not approve anyNolan which he or

she determines may be inconsistent with any other provision}Nhis subsection.

Failure or delay in the formation of areinsurance pool under this sdbsection

shall not delay implementation of this subdivision. The partici pantsMe plan

of operation of the pool shall guarantee, without limitation, the solvency ol\the

VT LEG 273975.3
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Ah participant, on apro ratabasis.

(c) \Nongroup health benefit plans.

(1) Wefinitions. As used in this subsection:

(A) \Individua” means a person who is not eligible for coverage by

group hedth in%ce as defined by section 4079 of thistitle.

(B) “Nongréup plan” means a health insurance policy, a nonprofit

hospital or medical servide corporation service contract, or a heath

mal ntenance organi zation é{th benefit plan offered or issued to an individual,

including but not limited to co}won health care plans approved by the

commissioner under subdivision (5) §f this subsection. The term does not

include disability insurance policies, acchdent indemnity or expense policies,

long-term care insurance policies, student>\athleti C expense or indemnity

policies, Medicare supplemental policies, and&tal policies. Theterm also

does not include hospital indemnity policies or spé(ied disease indemnity or

expense policies, provided such policies are sold only a&supplemental

coverage when a common health care plan or other compr sive health care

policy isin effect.

(C) “Registered nongroup carrier” means any person, except an

insurance agent, broker, appraiser, or adjuster, who issues a nongroup plan and

VT LEG 273975.3



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE H.559
2012 Page 22 of 217

su ion.

) No person may provide a nongroup plan unless the plan complies

with th%@vi sions of this subsection.

(3) _No Rerson may provide a nongroup plan unless such personisa

registered nongroNp carrier. The commissioner, by rule, shall establish the

minimum financial, keting, service, and other requirements for registration.

Reqistration under thisgbsection shall be effective upon approval by the

commissioner and shall rer&w in effect until revoked or suspended by the

commissioner for cause or unthithdrawn by the carrier. A nongroup carrier

may withdraw its registration upon aileast six months prior written notice to

the commissioner. A registration filed wNth the commissioner shall be deemed

to be approved unless it is disapproved bv}e commissioner within 30 days of

filing.

(4)(A) A registered nongroup carrier shall gusrantee acceptance of any

individual for any nongroup plan offered by the carrieN registered nongroup

carrier shall also quarantee acceptance of each dependentﬁ\such individual for

any nongroup plan it offers.

(B) Notwithstanding subdivision (A) of this subdivision, & heath

mai ntenance organization shall not be required to cover:

VT LEG 273975.3
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kntenance organization's approved service area; or

(ii) anindividua residing within the health mai ntenance

organizatiyn's approved service areafor which the health maintenance

organization:

(D\is not providing coverage; and

(n r nably anticipates and demonstrates to the satisfaction

of the commissioner that W will not have the capacity within its network of

providersto deliver adequaéeervi ce because of its existing contract

obligations, including contractk(i gations subject to the provisions of this

subsection and any other group contigct obligations.

(5) A registered nongroup carri&all offer two or more common

hedth care plans approved by the commis&uer. The commissioner, by rule,

shall adopt standards and a process for aDDI’O\AOf common health care plans

that ensure that consumers may compare the cost>‘ol ans offered by carriers.

At least one plan shall be alow-cost common hedth (ge plan that may

provide for deductibles, coinsurance arrangements, managey care,

cost-containment provisions, and any other term not i nconsis&( with the

provisions of thistitle that are deemed useful in making the pl an}brdabl e A

health mai ntenance organization may add limitations to a common h care
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h‘i nsured from access to the benefits covered by the plan.

) A registered nongroup carrier shall offer anongroup plan rate

structur&hich at least differenti ates between single-person, two-person and

family rates.

(7)_For a1Xmonth period from the effective date of coverage, a

registered nongroup cerrier may limit coverage of preexisting conditions which

exist during the 12-montf\period before the effective date of coverage;

provided that a registered rb*aroup carrier shall waive any preexisting

condition provisions for all i ncbwual s and their dependents who produce

evidence of continuous health benefiycoverage during the previous nine

months substantially equivalent to theévi er's common health care plan

approved by the commissioner. If an individyal has a preexisting condition

excluded under a subseqguent policy, such excludion shall not continue longer

than the period required under the original contraés: 12 months, whichever is

less. Credit shall be given for prior coverage that occ%ed without abreak in

coverage of 63 days or more. For an dligible individual as &uch termis defined

in Section 2741 of Title XXVII of the Public Health Servicek\ aregistered

nongroup carrier shall not limit coverage of preexisting conditions.

(8)(A) A registered nongroup carrier shall use acommunity rati

method acceptabl e to the commissioner for determining premiums for
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%{pwi ng risk classification factors are prohibited from usein rating

indivituals and their dependents:

(i) demographic rating, including age and gender rating;

(iN._ geographic arearating;

(iii) MNdustry rating;

(iv) _medigal underwriting and screening;

(V) experiende rating;

(vi) tier rating;

(vii) durational ratk.

(B)(i) The commissi oner§$al [, by rule, adopt standards and a process

for permitting registered nongroup cark(s to use one or more risk

classifications in their community rating réhod, provided that the premium

charged shall not deviate above or below the comunity rate filed by the

carrier by more than 20 percent and provided furt%\that the commissioner’ s

rules may not permit any medical underwriting and s&eni ng and shall give

due consideration to the need for affordability and acc%tv of health

insurance.

(i) The commissioner’s rules shall permit a carrier, indluding a

hospital or medical service corporation and a health mai ntenance orgarization,

to establish rewards, premium discounts, and rebates or to otherwise waiveor
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Arn for adherence by a member or subscriber to programs of heath

pror%ﬂon and disease prevention. The commissioner shall consult with the

commissidner of health and the commissioner of Vermont health accessin the

devd opmen}M health promotion and disease prevention rules. Such rules

shall:

(1) _limit any reward, discount, rebate, or waiver or modification

of cost-sharing amounts f§ not more than atotal of 15 percent of the cost of the

premium for the applicabl Averaqe tier, provided that the sum of any rate

deviations under subdivision (5() of this subdivision (8) does not exceed

30 percent;

(11) be designed to promdie good heath or prevent disease for

individual s in the program and not be used as a subterfuge for imposing higher

costs on an individual based on a health factor;

(111)_provide that the reward under the program is available to

al similarly situated individuals; and

(1V) provide areasonabl e dternative standard to obtain the

reward to any individual for whom it is unreasonably difficult\ge to amedica

condition or other reasonable mitigating circumstance to satisfy thXotherwise

applicable standard for the discount and disclosein all plan materiast
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(iii) The commissioner’s rules shal include:

(1) standards and procedures for health promotion and disease

prevention programs based on the best scientific, evidence-based medical

practices as recomimended by the commissioner of health;

(11)_standards and procedures for evaluating an individua’s

adherence to programs of\health promotion and disease prevention; and

(11 any oté\standards and procedures necessary or desirable

to carry out the purposes of this Subdivision (8)(B).

(iv) The commissioner I'Ray require aregistered nongroup carrier

to identify that percentage of areguest remium increase which is attributed

to the following categories: hospita inpat§\[ costs, hospital outpatient costs,

pharmacy costs, primary care, other medical costs, administrative costs, and

projected reserves or profit. Reporting of this inforMation shall occur at the

time arate increase is sought and shall be in the mann d form directed by

the commissioner. Such information shall be made avai I%ﬁ tothe publicin a

manner that is easy to understand.

(9) Notwithstanding subdivision (8)(B) of this subsection, t

commissioner shall not grant rate increases, including increases for meNica

inflation, for individuals covered pursuant to the provisions of this subse%nn
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ant an increase that exceeds 20 percent if the commissioner determines that

the }vercent limitation will have a substantial adverse effect on the financia

safety an undness of theinsurer. In the event that this limitation prevents

impl ementak(u of community rating to the full extent provided for in

subdivision ( B)E‘{his subsecti on, the commissioner may permit insurers to

correspondingly Iirh‘communitv rating provisions from applying to

individual s who would otRerwise be entitled to rate reductions.

(10) A registered nokxpup carrier shall file with the commissioner an

annual certification by a membeNof the American Academy of Actuaries of the

carrier' s compliance with this subsettion. The requirements for certification

shall be as the commissioner by rule pécri bes.

(11) A reqgistered nongroup carrier AI quarantee the rates on a

nongroup plan for a minimum of 12 months.

(12) Registered nongroup carriers, except nonprofit medical and hospital

service organizations and nonprofit health maintenance\Qrgani zations, shall

form areinsurance pool for the purpose of reinsuring nongryup risks. This

pool shall not become operative until the commissioner has appxoved a plan of

operation. The commissioner shall not approve any plan which heYr she

determines may be inconsistent with any other provision of this subsecyon.

Failure or delay in the formation of areinsurance pool under this subsec%q
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}Qperation of the pool shall guarantee, without limitation, the solvency of the

pool, and such guarantee shall constitute a permanent financial obligation of

each parti8ipant, on apro rata basis.

(13) The commissioner shall disapprove any rates filed by any

registered nongroNp carrier, whether initial or revised, for nongroup insurance

policies unless the anNcipated loss ratios for the entire period for which rates

are computed are at least YO percent. For the purpose of this subdivision,

“anticipated loss ratio” shaNean acomparison of earned premiums to |osses

incurred plus a factor for indusk\trend where the methodoloqgy for calculating

trend shall be determined by the conknissioner by rule.

* * * Green Mounta Care Board * * *
Sec. 5. 18 V.S A. §9374 isamended to r
8§ 9374. BOARD MEMBERSHIP; AUTHORI

(q) The chair of the board or designee may apply foNgrant funding, if

available, to advance or support any responsibility within the board’s

jurisdiction.

(h)(1) Expensesincurred to obtain information and data of any Sort

necessary for the board’ s functions, to analyze expenditures, to revi e\%qospi tal
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%orized by the board shall be borne as follows:

(A) 40 percent by the state from state monies;

) 15 percent by the hospitals;

(C) percent by nonprofit hospital and medical service corporations

licensed under S\QS.A. chapter 123 or 125

(D) 15 pekmt by health insurance companies licensed under

8 V.S.A. chapter 101; an

(E) 15 percent by h&alth mai ntenance organizations licensed under

8 V.S.A. chapter 139.

(2) Expenses under subdivision (1) of this subsection shall be billed to

persons licensed under Title 8 based on premiums paid for health care

coverage, which for the purposes of this $\cﬂpn shall include major medical,

comprehensive medical, hospital or surgical covgrage, and comprehensive

health care services plans, but shall not include Io%\term care or limited

benefits, disability, credit or stop loss, or excess |0ss i nS\rance coverage.

(i) In addition to any other penalties and in order to enfogce the provisions

of this chapter and empower the board to perform its duties, %chair of the

board may issue subpoenas, examine persons, administer oaths, ant\reguire

production of papers and records. Any subpoenaor notice to produce\ﬂav be

served by registered or certified mail or in person by an agent of the chair.
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Ar mailing. Any subpoena or notice to produce shall provide at |east six

business days' time from service within which to comply, except that the chair

the time for compliance for good cause shown. Any subpoena or

notice to prod\ce sent by registered or certified mail, postage prepaid, shall

constitute serviceon the person to whom it is addressed. Each witness who

appears before the%r under subpoena shall receive afee and mileage as

provided for witnesses in\givil cases in superior courts; provided, however, any

person subject to the boarcéeuthoritv shall not be dligible to receive fees or

mileage under this section.

(1) A person who fails or refNises to appear, to testify, or to produce

papers or records for examination before\the chair upon properly being ordered

to do so may be assessed an administrative penalty by the chair of not more

than $2,000.00 for each day of noncompliance 8d proceeded against as

provided in the Administrative Procedure Act, and the chair may recommend

to the appropriate licensing entity that the person’ s authwrity to do business be

suspended for up to six months.

(2) If an appea or other petition for judicial review of afinal order is

not filed in connection with an order of the Green Mountain Cargqard under

section 9381(b) of this chapter, the chair may file a certified copy of%xfi nal

order with the clerk of a court of competent jurisdiction. The order so filet\has
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(14) “Unified th care budget” means the budget established in

accordance with secti o&@?Sa of thistitle.

(15) “Wellness serviceg’ means health services, programs, or activities
that focus on the promotion or myintenance of good health.

Sec. 7. 18 V.S.A. 8§ 9402 is amended\to read:

§9402. DEFINITIONS

shall assist the commissioner in carrying out the policies of the state regarding
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establishment and maintenance of consumer protection functions, and
oversight of gyality assurance within the health care system. The division
shall also establis and maintain a data base with information needed to carry
out the commissioner\s duties and obligations under this chapter and Title 8.
Sec. 9. 18 V.SA. § 9405¢p) is amended to read:

(b) On or before July 1, 2805, the commissioner, in consultation with the
secretary of human services, shal\ submit to the governor afour-year heath
resource allocation plan. The plan shal identify Vermont needsin health care
services, programs, and facilities; the resQurces available to meet those needs;
and the priorities for addressing those needs\Qn a statewide basis.

(1) The plan shall include:
-

(C) Consistent with the principles set forth in Sybdivision (A) of this
subdivision (1), recommendations for the appropriate suppl¥ and distribution
of resources, programs, and services identified in subdivision (&) of this
subdivision (1), options for implementing such recommendations and
mechanisms which will encourage the appropriate integration of these Services

on alocal or regional basis. To arrive at such recommendations, the
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reMected in the state health plan; the needs of the population on a statewide
basis; %he needs of particular geographic areas of the state, asidentified in the
state healtR plan; the needs of uninsured and underinsured populations; the use
of Vermont fagilities by out-of-state residents; the use of out-of-state facilities
by Vermont residints; the needs of populations with specia health care needs;
the desirability of proxiding high quality servicesin an economical and
efficient manner, including the appropriate use of midlevel practitioners; the
cost impact of these resourceequirements on health care expenditures; the
services appropriate for the four Sgtegories of hospitals described in
subdivision 9402(12) of thistitle; thé\overall quality and use of health care
services as reported by the Vermont progtam for quality in health care and the
Vermont ethics network; the overall quality ®nd cost of services as reported in
the annual hospital community reports; individugl hospital four-year capital
budget projections; the- unified-health-care-budget; agd the four-year projection

of health care expenditures prepared by the division.

* % *
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before January-15of eachyear: [Repealed.]
Sec. 11. 18 V.S.A. 98/5ais added to read:

§ 9375a. EXPENDITURE ANALYSIS; UNIFIED HEALTH CARE

BUDGET

(&) Annually, the board shall §evelop a unified health care budget and

develop an expenditure analysis to phomote the policies set forth in sections

9371 and 9372 of thistitle.

(1) The budget shall:

(A) Serve as aquiddine within whichXealth care costs are

controlled, resources directed, and quality and accesg assured.

(B) ldentify the total amount of money thatk been and is projected

to be expended annually for all health care services provided by health care

facilities and providersin Vermont and for all heath care Ser%es provided to

residents of this state.

(C) _Identify any inconsistencies with the state health plan anckthe

health resource alocation plan.
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whQ receive, provide, and pay for health care services.

) The board shall enter into discussions with health care facilities and

with hea}( care provider bargaining groups created under section 9409 of this

title concerning matters related to the unified health care budget.

(b)(1) Annualy the board shall prepare athree-year projection of health

care expenditures male on behalf of Vermont residents, based on the format of

the health care budget and expenditure analysis adopted by the board under

this section, projecting exr;ditur&s in broad sectors such as hospital,

physician, home health, or pha%acv. The projection shall include

estimates for:

(A) expenditures for the health\olans of any hospital and medical

service corporation, health mai ntenance o&ni zation, Medicaid program, or

other health plan regulated by this state which cvers more than five percent of

the state population; and

(B) expenditures for Medicare, all salf-insur

other health insurance.

(2) Each health plan payer identified under subdivision (L)(A) of this

subsection may comment on the board' s proposed projections, inclding

comments concerning whether the plan agrees with the proposed proi&(ion,

aternative projections developed by the plan, and a description of what

VT LEG 273975.3
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%enditures. Comments may aso include a comparison of the plan’s actual

eprﬁtures with the applicable projections for the prior year and an

evaluatior\of the efficacy of any cost containment efforts the plan has made.

(3) The\board' s projections prepared under this subsection shall be used

asatool in the&l uation of health insurance rate and trend filings with the

department of financi®l regulation and shall be made available in connection

with the hospital budget review process under subchapter 7 of this chapter, the

certificate of need processu\der subchapter 5 of this chapter, and the

devel opment of the hedth resourke allocation plan.

(4) The board shall prepare a Ngport of the final projections made under

this subsection and file the report with the general assembly on or before

January 15 of each year.

* * * Certificate of N
Sec. 12. 18 V.S.A. 8 9375 is amended to read:

§9375. DUTIES

effectiveness, of health care payment and delivery system reforms desi§ned to

control the rate of growth in health care costs and maintain health care quaNty
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Review, and approve, approve with conditions, or deny

recommendatins from the commissioner of banking, insurance, securities, and
health care adminstration, within 20-busiress 30 days of receipt of such
recommendations and\taking into consideration the requirements in the
underlying statutes, chandes in health care delivery, changesin payment

methods and amounts, and oter issues at the discretion of the board, on:

(9) Develop the unified healtizcare budget pursuant to section 9375a of

thistitle.

Sec. 13. 18 V.S.A. 8 9402 is amended to read:
89402. DEFINITIONS

As used in this chapter, unless otherwise indicated:

(5) “Expenditure analysis’ means the expenditure anal ysks devel oped
pursuant to section 9406 9375a of thistitle.
(6) “Health carefacility” means al institutions, whether public

private, proprietary or nonprofit, which offer diagnosis, treatment, inpati
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(10) “Health regource dlocation plan” means the plan adopted by the
commissioner of banking\insurance, securities, and health care administration

under section 9405 of thistithg.

(15) “Unified health care budget” means the budget established in
accordance with section 9406 9375a of tNistitle.

(16) “State health plan” means the plaQ devel oped under section 9405 of
thistitle.

(17) “Green Mountain Care board” or “board\ means the Green

Mountain Care board established in chapter 220 of this\tle.

Sec. 14. 18 V.S.A. 8 9412 is amended to read:
8§9412. ENFORCEMENT

(@) Inorder to carry out the duties under this chapter,

addition to the powers provided in this chapter, in chapter 220 of thistile, and

in Title 8, the commissioner and the board may examine the books, accourts,
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Sec. 15. 18 V.S.A, § 9433 is amended to read:

§9433. ADMINISTRATION
(8 The commissioneNand the board shall exercise such duties and powers
as shall be necessary for the \pplementation of the certificate of need program
as provided by and consistent wit this subchapter. The commissioner shall

ccordance with the decision of the board.

issue or deny certificates of need in

Sec. 16. 18 V.SA. §9434 isamendedtor
§9434. CERTIFICATE OF NEED; GENERADNRULES

(@) A health carefacility other than a hospital sh¥ll not develop, or have
developed on its behalf a new health care project withoty issuance of a
certificate of need by the commissioner. For purposes of this subsection, a

“new hedlth care project” includes the following:

* * %
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(4) Xhe purchase, lease, or other comparable arrangement of asingle
piece of diagngstic and therapeutic equipment for which the cost, or in the case
of adonation the¥glue, isin excess of $1,000,000.00. For purposes of this
subdivision, the purc or lease of one or more articles of diagnostic or
therapeutic equipment wich are necessarily interdependent in the performance
of their ordinary functions or\vhich would constitute any health care facility
included under subdivision 9432(8)(B) of thistitle, as determined
by the commissioner, shall be consiagred together in calculating the amount of
an expenditure. The commissioner’s detgrmination of functional
interdependence of items of equipment undex this subdivision shall have the
effect of afinal decision and is subject to app nder this subchapter.
(b) A hospita shall not develop or have developed 0y its behalf a new
health care project without issuance of a certificate of need Ry the
commissioner. For purposes of this subsection, a*“new health ¢gre project”

includes the following:

* * %
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piece of diagnostic and therapeutic equipment for which the cost, or in the case
of adogation the value, isin excess of $1,000,000.00. For purposes of this
subdivisioR, the purchase or lease of one or more articles of diagnostic or
therapeutic eqyipment which are necessarily interdependent in the performance
of their ordinary ™\ynctions or which would constitute any health care facility
included under subdiwsion 9432(A{B} 9432(8)(B) of thistitle, as determined
by the commissioner, shal be considered together in calculating the amount of
an expenditure. The commis§oner’s determination of functional
interdependence of items of equifyment under this subdivision shall have the
effect of afinal decision and is subjest to appeal under this subchapter.
* X
(e) Beginning January 1, 2005, and bianhyally thereafter, the

commissioner, upon approval by the board, may\py rule adjust the monetary

jurisdictional thresholds contained in this section. INdoing so, the
commissioner shall reflect the same categories of healtihcare facilities,
services, and programs recognized in this section. Any adjdgtment by the

commissioner, as approved by the board, shall not exceed the c§nsumer price

index rate of inflation.
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10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE H.559
2012 Page 45 of 217

(1) the appNcation is consistent with the health resource allocation plan;
(2) the cost of Ne project is reasonable, because:
(A) the applicarX’ s financial condition will sustain any financial
burden likely to result from cgmpletion of the project;
(B) the project will notxesult in an undue increase in the costs of
medical care. In making afinding under this subdivision, the eemmissioner
board shall consider and weigh relevant Ractors, including:

Sec. 18. 18 V.S.A. 8 9439 is amended to read:

§9439. COMPETING APPLICATIONS

(b) When aletter of intent to compete has been filed, thé\review processis

suspended and the time within which a deeisien recommendati 30 must be

made as provided in subdivision 9440(d)}{4) 9440(d)(3) of thistitle\s stayed

until the competing application has been ruled complete or for a perio
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original application, whichever is shorter.
(c) \Nothing in this subchapter shall be construed to restrict the

ormmissidaer board from approving a recommendation by the commissioner

to grant grantig a certificate of need to only one applicant for a new health
care project.

* * %

(f) Unless an applicathgn meets the expedited review requirements of

subsection 9440(e) of thistitlg, the commissioner shall consider disapprevinga

a) IfaWaliliala’a’a NN Ylron-trop T \A/AS NO ala'a a’a
- vmY v v Lo o - Vo - C -
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recommending, and the board shall densider approving the commissioner’s

recommendation, that a hospital’s applicstion for a certificate of need be

denied if the hospital did not prospectively identify the project as needed at

least two years prior to the time of filing in the NQspital’ s four-year capital plan
required under subdivision 9454(a)(6) of thistitle. Whe commissioner shall
review al hospital four-year capital plans as part of the
subdivision 9437(2)(B) of thistitle.

Sec. 19. 18 V.SA. § 9440 is amended to read:

§ 9440. PROCEDURES

* * %
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as\the commissioner establishes. In addition, the commissioner may require of
an appicant any or al of the following information that the commissioner
deems nedgssary:
* * x
(2) Inadditipn to the information required for submission, an applicant

may submit to the coymissioner, and the commissioner shall consider, any

other information relevark to the application or the review criteria.
(c) The application process shall be as follows:

(5 (A) An applicant seeking expedited review of a certificate of need
application may simultaneoudly file aletégr of intent and an application with
the commissioner. Upon making a determimngtion that the proposed project
may be uncontested and does not substantially aNer services, as defined by
rule, or upon making a determination that the applicgtion relatesto a health
care facility affected by bankruptcy proceedings, the coxgmissioner shall issue
public notice of the application and the request for expeditey review and
identify a date by which a competing application or petition for\nterested party
status must be filed. 1f acompeting application is not filed and no person
opposing the application is granted interested party status, the commissioner

may formally declare the application uncontested and may issue a
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commissidner’ s recommendation without further process or with such

abbreviated}oceﬁs as the board deems appropriate.

(B) If akpmpeting application is filed or a person opposing the

application is granted\nterested party status by the commissioner, the applicant

shall follow the certificat®of need standards and procedures in this section,
except that in the case of a heglth care facility affected by bankruptcy
proceedings, the commissioner a\ter notice and an opportunity to be heard may

i ssue a recommendation to the board\egarding a certificate of need with such

abbreviated process as the commissionef\deems appropriate, notwithstanding

the contested nature of the application.

(d) Thereview process shall be as follows:
(1) The commissioner shall review:
(A) The application materials provided by the appicant.
(B) Any information, evidence, or arguments raised by interested

parties or amicus curiae, and any other public input.
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ion (e) of this section, the department shall hold a public hearing during

the col\rse of areview.

(3) Xhe commissioner shall make afinal decision recommendation

within 120 days after the date of notification under subdivision (c)(4) of this
section. Wheneve it is not practicable to complete areview within 120 days,
the commissioner may extend the review period up to an additional 30 days.
Any review period may Dg extended with the written consent of the applicant
and all other applicants in the\case of areview cycle process.

(4) After reviewing each agplication, the commissioner shall makea

ala aTalaWa'kdala av s« ilaWa' aWala's ala NN
G - - - - v v v
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decision-shall-ben-theform-of-an-approval recommend that the board approve

the application in whole or in part, er-an-appreval that the board approve the

application subject to such conditions as the cormymissioner may recommend
that the board impose in furtherance of the purposes\of this subchapter, or a

denial that the board deny the application. In grantihg-apartial-approval-ora

conditional-approval connection with recommendations and\decisions under

this subsection, the commissioner shall not recommend, and %board shall not

mandate, a new health care project not proposed by the applicant o
the deletion of any existing service. Any partial approval or condition

approval recommended by the commissioner, approved by the board, or b
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tha\criteria used in reviewing the application.

B) If the commissioner propesestorender recommends afinal decision
denying aNapplication in whole or in part, or approving a contested
application, the commissioner shall serve the parties and the board with notice

of aprepesed thexecommended decision containing proposed findings of fact

and conclusions of lal, and shall provide the parties an opportunity to file
exceptions and present brefs and oral argument to the commissioner. The
commissioner may also permiy the parties to present additional evidence. The

commissioner shall not transmit ¥ the board a final recommendation to deny

an application in whole or in part or % approve a contested application sooner

than the tenth business day following theé\expiration of time for oral argument,

the filing of exceptions, or the presentation o briefs, whichever comes last.

The fina recommendation to the board shall inchude written findings and

conclusions stating the basis for the recommendatBt The board may approve

the commissioner’s final recommendation in whole OB\ part, subject to any

conditions it sets consistent with this section and in furtheragce of the purposes

of this subchapter. The board may, in its sole discretion, cond\st hearings and

extend accordingly the time within which it renders a decision.

(6) Notice of the board’ s final decision shall be sent to the

commissioner, applicant, competing applicants, and interested parties. Th
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thé\decision.

) The commissioner shall establish rules governing the compilation of

the record\ysed by the commissioner in connection with recommendations

decisions madg on applications filed and certificates issued under this

subchapter. The Bpard may establish rules governing the compilation of the

record it uses in conn&ction with decisions made on applications filed and

certificates issued under tRis subchapter.

(e) The commissioner and\the board shall adopt rules governing procedures
for the expeditious processing of \gpplications for replacement, repair,
rebuilding, or reequipping of any part\of a health care facility or health
mai ntenance organi zation destroyed or aged as the result of fire, storm,
flood, act of God, or civil disturbance, or aniother circumstances beyond the
control of the applicant where the commissionef\or the board finds that the
circumstances require action in less time than normally required for review. If
the nature of the emergency requiresit, an application Ugder this subsection
may be reviewed by the commissioner and the board only, Without notice and

opportunity for public hearing or intervention by any party.

decision pursuant to the-supreme-coudrt subsection 9381(b) of thistitle. Th
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A{I not be subject to appeal pursuant to Rule 74 or 75 of the Vermont Rules

of CivN Procedure.

(g) If tke commissioner or the board has reason to believe that the applicant
has violated a\rovision of this subchapter, a rule adopted pursuant to this
subchapter, or the\ferms or conditions of a prior certificate of need, the
commissioner or the Board may take into consideration such violation in

determining making recolgmendations or determinations about whether to

approve; or deny the n, or to approve the application subject to

conditions. The applicant shall b§ provided an opportunity to contest whether
such violation occurred, unless such{n opportunity has already been provided.

The commissioner may recommend andthe board may impose as a condition

of approval of the application that a violatioNbe corrected or remediated
before the certificate may take effect.
Sec. 20. 18 V.SA. § 9440ais amended to read:
§9440a. APPLICATIONS, INFORMATION, AND T IMONY; OATH
REQUIRED
(a) Each application filed under this subchapter, any writterNnformation
required or permitted to be submitted in connection with an applicaijon or with

the monitoring of an order, decision, or certificate issued by the commi

and any testimony taken before the commissioner, the commissioner’s
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(b) Each applisation shall be filed by the applicant’s chief executive officer

under oath, as providad by subsection (@) of this section. The commissioner
may direct that informatidn submitted with the application be submitted under
oath by persons with personakknowledge of such information.

(c) A person who knowingly Yakes a fal se statement under oath or who

knowingly submits fal se informatiorNunder oath to the board, the

commissioner, the commissioner’ s desiggee, or a hearing officer appointed by

the commissioner or the board or who knowNagly testifies falsely in any

proceeding before the board, the commissioner, Yhe commissioner’s designee,

or a hearing officer appointed by the commissioner & the board shall be guilty
of perjury and punished as provided in 13 V.S.A. § 290

Sec. 21. 18 V.S.A. 8 9444 is amended to read:
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ceNificate of need granted by the commissioner.

()& Inthe event that after a project has been approved, its proponent
wishes to Raterially change the approved project, all such changes are subject

to review und this subchapter, including review by the board as provided

herein.

(2) Applicants§hall notify the commissioner of anonmateria change to
the approved project. If the commissioner decides to review a nonmaterial
change, he or she may providg for any necessary process, including a public

hearing, before approval providing a recommendation to the board. Where the

commissioner decides j that review of anonmaterid

change is not required, he or she shall ecommend to the board and upon the

board’ s approval of the recommendation, sush change will be deemed to have

been granted a certificate of need.
Sec. 22. 18 V.S.A. § 9446 is amended to read:
§9446. HOME HEALTH AGENCIES; GEOGRAPHI§ SERVICE AREAS
(&) Theterms of a certificate of need relating to the boundaries of the
geographic service area of a home health agency may be modi by the
commissioner, in consultation with the commissioner of aging and Yadependent

living and upon approval by the board, after notice and opportunity for

hearing, or upon written application to the commissioner by the affected h

VT LEG 273975.3



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE H.559
2012 Page 55 of 217

hoalth alala a'ela aVale Blaala' comond Al ala e llale dala nood thovraot o

eNice area boundaries may be modified by the commissioner, upon approva

by the\goard, to take account of natura or physical barriers that may make the
provision §f existing services uneconomical or impractical, to prevent or
mi nimize unnigessary duplication of services or facilities, or otherwise to

promote the publi§ interest. Fhe-commissionersnal-issue-an-order granting

rlLon-on NON alallaTaldata ala¥Wa aldlalalWa)ille N NN ron
o O AR V] PAW. C G G | TR, C P cat o

D,
D
D)
D
D)
D
D
D
O
2
D
Q

(b) The commissioner shall submit recorimendations to the board

regarding whether to modify such boundaries>\e( notice and an opportunity to

participate on the record by all interested persons, ingluding affected local

governments.

(c) The board shall issue a decision approving the commissioner’s

recommendation only upon afinding that the granting of suc%pl icationis

consistent with the purposes of 33 V.S.A. chapter 63, subchapter and the

health resource allocation plan established under section 9405 of this}\e.
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(e) \An appeal from adecision of the board under this section may be made

by the horke health agency that is the subject of the certificate of need and by

al interestehartieﬁ, including local governments, pursuant to subsection

9381(b) of this%e. The commissioner’ s recommendation to the board shall

not be subject to appedl pursuant to Rule 74 or 75 of the Vermont Rules of

Civil Procedure.

Sec. 23. 18 V.S.A. chapter 221,

Subchapter 7.

§ 9453. POWERS AND DUTIES
(@) The eommissioner board shall:
(b) To effectuate the purposes of this subchapter th board

may adopt rules under 3 V.S.A. chapter 25 of Fitle 3.

§9454. HOSPITALS;, DUTIES
(a) Hospitals shall file the following information at the time an

in the manner established by the eermmissioner board:

* * *
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§ 9456, BUDGET REVIEW

(d) Thyeommissioner board shall conduct reviews of each hospital’s
proposed buddet based on the information provided pursuant to this
subchapter, and if\accordance with a schedul e established by the eommissioner
board. The eommissigner board shall require the submission of documentation
certifying that the hospital is participating in the Blueprint for Health if
reguired by section 708 of thig title.

(b) In conjunction with budget reviews, the eemmissioner board shall:

(20) require each hospital to provi§je information on administrative
costs, as defined by the eemmissiener board\i ncluding specific information on
the amounts spent on marketing and advertising\¢osts.

(c) Individual hospital budgets established undef\this section shall:

(1) be consistent with the health resource allocatign plan;

(2) takeinto consideration national, regional, or instate peer group
norms, according to indicators, ratios, and statistics established\Qy the

commissioner board;

* * %
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hospital by September 15, followed by a written decision by October 1. Each
hospity] shall operate within the budget established under this section.

(2)(A) Itisthe general assembly’sintent that hospital cost containment
conduct is aff§yded state action immunity under applicable federa and state
antitrust laws, if:

(i) the eowpmissioner board requires or authorizes the conduct in
any hospital budget estabshed by the eommissioner board under this section;

(i) the conduct I§in accordance with standards and procedures
prescribed by the eemmissiener Board; and

(i) the conduct is activaly supervised by the eemmissioner board.

(B) A hospital’sviolation of the eemmissioner-s board’ s standards

and procedures shall be subject to enforcemaqt pursuant to subsection (h) of
this section.

() The eommissioner board may establish,-by-+ite; a process to define, on
an annual basis, criteria for hospitals to meet, such as ut\ization and inflation
benchmarks. The eemmissioner board may waive one or mQre of the review
processes listed in subsection (b) of this section.

(f) The commissioner board may, upon application, adjust a butiget

established under this section upon a showing of need based upon excegtional
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estblished under section 9405 of thistitle.

(9) \I' he eommissiener board may request, and a hospital shall provide,
informatioQ determined by the eermmissioner board to be necessary to
determine whather the hospital is operating within a budget established under
this section. For purposes of this subsection, subsection (h) of this section, and
subdivision 9454(a)(A, of thistitle, the eemmissioners board’ s authority shall
extend to an affiliated colgoration or other person in the control of or
controlled by the hospital to Qe extent that such authority is necessary to carry
out the purposes of this subsectio, subsection (h) of this section, or
subdivision 9454(a)(7) of thistitle. Asused in this subsection, arebuttable
presumption of “control” is created if th&\entity, hospital, or other person,
directly or indirectly, owns, controls, holds With the power to vote, or holds
proxies representing 20 percent or more of the Vigting securities or membership
interest or other governing interest of the hospital oN\other controlled entity.

(h)(1) If ahospital violates a provision of this sectioN, the eermissioner
board may maintain an action in the superior court of the coynty in which the
hospital islocated to enjoin, restrain or prevent such violation.

(2)(A) After notice and an opportunity for hearing, the eommNssione
board may impose on a person who knowingly violates a provision of iis

subchapter, or arule adopted pursuant to this subchapter, a civil administratjve
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ciw] administrative penalty of no more than $100,000.00 or one-tenth of one
percerk of the gross annual revenues of the hospital, whichever is greater. This
subdivisioR shall not apply to violations of subsection (d) of this section caused
by exceptiona\or unforeseen circumstances.
(B)() TNe eommissioner board may order a hospital to:

(I)(aa)\cease material violations of this subchapter or of a

regulation or order issued\pursuant to this subchapter; or
(bb) cease\Qperating contrary to the budget established for

the hospital under this section, piQvided such a deviation from the budget is
material; and

(11) take such corrective Neasures as are necessary to remediate
the violation or deviation and to carry out th®g purposes of this subchapter.

(if) Ordersissued under this subdivigion (2)(B) shall beissued
after notice and an opportunity to be heard, except Where the eemmissioner
board finds that a hospital’ s financial or other emergency circumstances pose
an immediate threat of harm to the public or to the financial\condition of the
hospital. Where thereis an immediate threat, the eermissionel\board may
issue orders under this subdivision (2)(B) without written or oral nd{ice to the
hospital. Where an order isissued without notice, the hospital shall be\gotified

of theright to a hearing at the time the order isissued. The hearing shall bk
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deyjsion shall be issued within 30 days after conclusion of the hearing. The

ommissioner board may increase the time to hold the hearing or to render the
decision f& good cause shown. Hospitals may appeal any decision in this
subsection to Superior court. Appeal shall be on the record as devel oped by the
commissioner boad in the administrative proceeding and the standard of
review shall be as proyided in 8 V.S.A. § 16.

(3)(A) The eemmissioner board shall require the officers and directors
of ahospital to file under oatN, on aform and in a manner prescribed by the
commissioner, any information dgsignated by the eemmissiener board and
reguired pursuant to this subchapter.\T'he authority granted to the
commissioner board under this subsectiog isin addition to any other authority
granted to the eemmissioner board under law

(B) A person who knowingly makes a¥al se statement under oath or
who knowingly submits false information under oatR to the eemmissioner
board or to a hearing officer appointed by the eemmissigaer board or who
knowingly testifies falsely in any proceeding before the eorRgissiener board or
a hearing officer appointed by the eermmissioner board shall be\guilty of

perjury and punished as provided in 13 V.S.A. § 2901.

* * %
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24. 18 V.S.A. § 9409 is amended to read:
§ 9409, HEALTH CARE PROVIDER BARGAINING GROUPS

(&) Thgcommissioner may approve the creation of one or more health care
provider bargaining groups, consisting of health care providers who choose to
participate. A bangaining group is authorized to negotiate; on behalf of all

participating providerg with the commissioner, the secretary of administration,

the secretary of human sexvices, the Green Mountain Care Board, or the

commissioner of labor with ect to any matter in this chapter; chapters 13,

219, 220, or 222 of thistitle; 21 V.S.A. chapter 9 and 11 of Fitle 21:
19 of Fitle-33,+r+egard with respect to

provider regulation, provider reimbur t, administrative simplification,

and ehapter 33 V.S.A. chapters 18

information technology, medical mal practicéreform, workforce planning, or

quality of hedlth care.

(c) Therulesrelating to negotiations shall include alWonbinding arbitration
process to assist in the resolution of disputes. Nothing in this section shall be
construed to limit the authority of the commissioner, the commhgsioner of

|abor, the secretary of administration, the Green Mountain Care boxrd, or the

secretary of human services to reject the recommendation or decision dof the

arbiter.
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& 25. 8 V.S.A. §4062 is amended to read:
8406, FILING AND APPROVAL OF POLICY FORMSAND PREMIUMS
(a)(1) No palicy of health insurance or certificate under a policy not

exempted by Subdivision 3368(a)(4) of this title, including supplemental,

long-term care, vision, and dental policies, shall be delivered or issued for

delivery in this state nor shall any endorsement, rider, or application which
becomes a part of any sudh policy be used, until a copy of the form, premium
rates, and rules for the classitication of risks pertaining thereto have been filed
with the commissioner of banking, insurance, securities, and health care
administration; nor shall any such foNn, premium rate, or rule be so used until
the expiration of 30 days after having been filed, or in the case of arequest for
arate increase until a decision by the GreenWlountain Care board is applied by
the commissioner as provided herei

ghve-hisor-herwritten-approval-therete. Prior to appyoving arate increase, the

commissioner shall seek approval for such rate increaserom the Green

Mountain Care board established in 18 V.S.A. chapter 220,\vhich shall
approve or disapprove the rate increase within 10-busihess 30 dgys. The
commissioner shall apply the decision of the Green Mountain CareNgoard as to

rate