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H.523

Introduced by Representatives Koch of Barre Town and Bissonnette of
Winooski

Referred to Committee on

Date:

Subject: Highways; state highways; condemnation

Statement of purpose: This bill proposes to revise the state highway

condemnation laws to require the agency of transportation to negotiate with

property owners prior to instituting formal proceedings and to consolidate

proceedings to determine the legality of ataking and compensation for ataking

into one superior court case.

An act relating to revising the state highway condemnation law

It is hereby enacted by the General Assembly of the State of Vermont:

1. 19 V.5.A. chapter 5 1s amended 1o read:

PTERS5. STATE HIGHWAY CONDEMNATION

§501. DEFINITIONS

The following words and phrasesasysed in this chapter shall have the
following meanings:
considersthe

(1) “Necessity” shall-mean means a reasonabl e need wht

greatest public good and the least inconvenience and expense to the
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includes not only a reasonable need for the highway project in genera, but also

a reasoré(e need to take particular property to the extent proposed. In

determining Ngcessity, consideration shall be given to the:

(A) adetyacy of other property and locations and-te;
(B) the quantity, kind, and extent of cultivated and agricultural land

which may be taken or regdered unfit for use, immediately and over the long

term, by the proposed taking\Ja-thismatterthe-court-shall-view-the problem

alaalalaida ong alala a N ala aa aYViaTalla < Al < oMmM-the
- viw, T oy | | e | \/ WHIG Y <,

(C) effect upon home and homestexd rights and the convenience of
the owner of the land; te-the

(D) effect of the highway upon the scenic §nd recreationa values of
the highway; to-the

(E) need to accommodate present and future utilitiinstallations
within the highway corridor; to-the

(F) need to mitigate the environmental impacts of highwa
construction; and te-the

(G) effect upon town grand lists and revenues.

VT LEG 273986.1
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genera public benefit, shgll be considered in the determination of damages.

(3) “Interested person™\or “person interested in lands’ or “property
owner” means a person who has ' legal interest of record in the property

affected taken or proposed to be taken.

(4) “Taking” includes a permanentransfer or temporary use of

property.
§502. AUTHORITY; PRECONDEMNATION\PROGEBURE HEARING

(a) Authority. The transpertation-beard agency, \vhen in its judgment the
interest of the state requires, shal-request-the-ageney-tonay take any tand-or

ala N ala N allalalWatala/aiaala’a a QCC ay) NA-NAON Aleanmen
- CUTCy oo TR, - O aCCToO v A BRT BiC Ay IR -

property necessary to lay out, relocate, ater, construct, reconstryct, maintain,
repair, widen, grade, or improve any state highway, including affecied portions
of town highways. AH-property-rightsshall-be taken-infee simplewhegeve

practicable: In furtherance of these purposes, the agency may enter upon tagd

VT LEG 273986.1
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with minimum damage to the land and disturbance to the owners,

and shall be sbject to liability for actual damages. All property taken

permanently sh}\be taken in fee s mple whenever practicable. |f required by

federal law, the agency shall satisfy the requirements of the Uniform

Rel ocation Assistance anl Real Property Acquisitions Act and its

implementing regul ati ons,é*amended.

aceess-highways: [Repealed.]

(c) Public hearing; notice of hearing.

(1) A public hearing shall be held for the purppse of receiving
suggestions and recommendations from the public prior\No the agency’s
initiating proceedings under this chapter for the acquisition'\§f any tands-or
rights property. The hearing shall be conducted by the agency.

(2) The agency shall prepare an officia notice stating the puNpose for

which the property is desired and shall generally describe the hi qhwz%nroi ect.

VT LEG 273986.1
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hexring, the agency shall:

(A) printing print the official notice rettessthan-30-dayspriorto-the
hearing iN\a newspaper having genera circulation in the area affected—A,

ail a copy of the notice shal-bemaited to the beardthe
legislative bodies\Qf the municipalities affected, and a-copy-sent

(C) send the\notice by certified mail to all known owners ef-tands

and-rightsin-and-affected by whose property may be taken as aresult of the

proposed improvement.

ha NA Qch cat forth tha Nosa N AN N tha alaWa an a
S ci S S,V IEe.S O\ aHao < ct
Aaciraead anad-<n alaala Aocy ha Ma mnrovemaeaen N han ala
Sivs c—aHd c Si= c aES S S SIS, SmS cc
ha ho AN Adesionate-one-or-more amhe N and - the hearina-and
SIS/ aS cty—GEeSHgHA S S Sl c S Cal gaHd
ch alaWa’a alalldatalla's a'a N a¥la¥a' a atalay AWa aldla 0)
aH— G050 C eguEsS - S\Sie S o o-td PHO S

(4) Atthe hearing the agency shall set forth the reasons for the selection
of the route intended and shall hear and consider all obj&ctions, suggestions for

changes, and recommendations made by any person interested.

NO-NO 'allaala’aalala ochaed-the hearing A AN reallecr ava a’a
vavivv e - o v sawgiviee cc ZIRZAA. Ty oty 1 C
N 1o hAo a NN aAWa a Na NHIN alata’ ala NA-Thae hAara 1o
viv v ne T cutCl woiw cc o > 90 O
- - Na Nrole NA-ftha recora-o ha nhe ala alla N\ /0N ala¥ala' a N
winw, v\ oo wiviw i
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§503. SURVEYPRECONDEMNATION APPRAISAL; OFFER OF JUST

COMPENSMON: NOTICE OF RIGHTS; NEGOTIATION;

STIPULATION

(a) When Appraisal.

(1) After conducting the hiaring required under section 502 of this

chapter, if the agency 6

tand finds the taking of property to be neégessary for the purpose of laying out,

relocating, altering, constructing, reconstrucNng, maintaining, repairing,

widening, grading, or improving a state highway, it shall make a written

determination of necessity consistent with subdivisi§n 501(1) of this chapter

and cause the tand property proposed to be acquired or affected to be surveyed

appraised prior to theinitiation of negotiations under this ion. An appraisa

is not required, however, if:

(A) the property owner offers to donate the property after\oeing fully

informed by the agency of the right to receive just compensation for daxages,

or

VT LEG 273986.1
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thé\valuation problem is uncomplicated and the agency estimates the property

to hbka low fair market value.

(2) Yhe agency shall prepare awaiver valuation if an appraisal is not

required undexsubdivision (a)(1)(B) of this section.

erty owner shall be given an opportunity to accompany the

appraiser during the agpraiser’ s inspection of the property.

(4) Appraisa may e made of the damages to a subject property as a

whole, without apporti onm§( of the damages to each interest in the property.

(b) Offer of just compensatB\ Prior to initiation of negotiations, the

agency shall prepare awritten offer 6f just compensation.

(c) Negotiation required. Prior to %tutinq condemnation proceedings

under section 504 of this chapter, for a per& of at least 45 days, the agency

shall make every reasonable effort to acqui reroertv expeditiously by

negotiation.

(d) Notice of rights and other documents. To initiat& negotiations, the

agency shall send interested persons by certified mail a néke of rights, the

offer of just compensation, a copy of the appraisal or waiver éwati on, acopy

of the survey of property proposed to be taken, and a copy of thi%ta as

may be amended. Negotiations shall be deemed to be initiated upon th

mailing of these documents. The notice of rights shall include an explanathon

VT LEG 273986.1
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gmcv is authorized to institute condemnation proceedings, and statements

that:

(1) Yhe agency is seeking to acquire the property described in the offer of

just compengﬂon for the project:

(2) aqen&eorwentativ& are available to discuss the offer of just

compensation;

(3) the agency does not represent the property owner, and he or she may

benefit from the advice of Qﬂtornev;

(4) the agency may fi Iea\qmplai nt in superior court to determine the

agency’ s legal right to take the propexty, to determine damages, or both, if the

agency and the property owner are unablg to reach agreement;

(5) the property owner may enter into\an agreement with the agency on

the agency’ slegal right to take his or her prop§v without waiving his or her

right to object to the amount of compensation off;d and to demand tria by

jury to assess damages.

(6) the property owner has the right to contest the n ity of the

taking, the public purpose of the project, or the amount of the&[er of just

compensation, or any of these, but must contest these issues by filing an

answer to the complaint with the court. If the owner does not file ati%dv

VT LEG 273986.1
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kesitv and public purpose.

(e) \ A greement on legality of taking.

(1) M n interested person may enter into an agreement with the agency

stipulating b\he necessity of the taking and the public purpose of the project.

The agreement | include:

(A) arecital\that the person executing the agreement has examined a

survey or appraisal of the\oroperty to be taken;

(B) asan attachn%g acopy of the survey and of the appraisal or

waiver valuation;

(C) arecita that the persorhas received the documents specified in

subsection 503(d) of this chapter;

(D) an explanation of the legal and\oroperty rights affected; and

(E) arecital that the right of the persorNio object to the amount of

compensation offered and to demand trial by jury t

damages is not

affected by the agreement on necessity and public purpose.

(2) If aninterested person executes an agreement ihccordance with

subdivision (€)(1) of this section, the agency shall prepare, w%’m 10 business

days of entering into the agreement, a notice of condemnation an&\all fileit

in accordance with section 506 of this chapter. The notice of condemnation

shall include a survey describing the property to be taken.

VT LEG 273986.1
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alala’ A alata aa a ala
v v A | e O

«HlaYa'dVa
-, - y

takingtshecessary- Rules of progedure. The Vermont Rules of Civil

Procedure shall apply to proceedi m\xlnder this chapter unless inconsi stent

with the specific provisions of this chap

(b) Complaint. Any time after expiration\of the negotiation period required

under section 503 of this chapter, if a property owner has not entered into an

agreement stipulating to the necessity of ataki nq% the public purpose of a

highway project, or if aproperty owner and the aqenquave not agreed on

damages, the agency shall file acomplaint in the civil di\éon of the superior

court in acounty where the project is located seeking an order

condemnation, a determination of damages, or both. The complainkshall name

each interested person who has not stipulated to the legality of ataki%‘or who

VT LEG 273986.1
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) contain averments that the agency complied with subsection 503(d)

of this chapter and that the 45-day minimum negotiation period has expired;

(2) condain the agency’ s written determination of necessity:;

(3) contain\a description of the negotiati ons undertaken; and

(4) describe th&property proposed to be taken.

c) Service

(1) Except as otherwisk provided in this section, the agency shall serve

the complaint and summonsi r&cordance with Rule 4 of the Vermont Rules

of Civil Procedure.

(2) The agency shall publish a notice of the complaint, the substance of

the summons, and a description of the projett and of thelands to betakenin a

newspaper of genera circulation in the municipalities where the project is

located, once aweek on the same day of the weekk( three consecutive weeks.

The agency shall mail acopy of the newspaper notice\tNhe last known

address of an interested person not otherwise served, if anyeddressis known.

Upon affidavit by the secretary that diligent inquiry has been%ede to find al

interested persons and, if applicable, that service on a known interested person

cannot with due diligence be made in or outside the state by another mathod

prescribed in Rule 4, the newspaper publication shall be deemed sufficient

VT LEG 273986.1
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com}hte the day after the third publication.

(d) Effect of failureto file answer on necessity, public purpose. If an

interested p;on does not file atimely answer denying the necessity of a

taking or the Dth\'; purpose of the project, upon motion by the agency, the

court shall, within fivs business days of the motion, enter an order of

condemnation describingthe property to be taken. The agency shall record the

order of condemnation and e payment in accordance with section 506 of

this chapter. An order issued LM this subsection may be set asidein

accordance with Rule 60(b) of the%mont Rules of Civil Procedure.

§ 505. HEARING PROCEEDINGS TODETERMINE NECESSHY

LEGALITY OF TAKING; APPEALNMAND STAY

() Hearing. Thesuperiorjudge to-whom the petition-is presented-shal

aldlalaBRY.Yia N cn nNot-be-morethan-68-no ess-than-40-ag

Q AALSA Na oraha ch ala¥Wa a
- v y - D A v
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pullic purpose of the project, the court shall schedule afinal hearing to

dete%ine these issues, which shall be held within 90 days of expiration of the

deadlln\hr filing an answer by the last interested person served. Absent a

showing of&dshm or unfair prejudice, this hearing date shall not be

postponed \
(2) Attheh g, the agency shall present evidence showing the

necessity of the taki nq the public purpose of the project.

(3)(A) Absent proof}\[raud, corruption, bad faith, or gross abuse of

discretion, the court shall defer t&\the agency’ s determination of the necessity

for and public purpose of a project.

(B) The provisions of subdivision (A) of this subdivision

notwithstanding, the court shall review de ndyo the agency’ s determination of

the need to take particular property to the extent\oroposed.

(4) All proceedings to determine damages AI be stayed pending a

fina determination, including the exhaustion of all apéal rights, of the

questions of necessity and public purpose.

(b) he land-proposed-to-be-acgquired-extendsiato-two-or-Rere-counties

VT LEG 273986.1



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASPASSED THE HOUSE AND SENATE H.523
2012 Page 14 of 104

kesitv and public purpose shall be limited to the plans, surveys, studies,

reporty, data, decisions, and analyses rel ating to approving and designing the

highway pxoject.

(c) Decisidn and order. Within 30 days of the hearing, the court shall issue

adecision and &e( on the issues of necessity and public purpose. If the court

finds the taking Ia\/\h it shall issue an order of condemnation. The order may

modify the extent of a préposed taking.

(d) Litigation expenses\the court issues a decision that the agency

cannot acquire the property by cOndemnation, or if the agency abandons the

condemnation proceeding other than\under a settlement, the court shall award

the property owner his or her reasonabk(itiqation expenses, including costs

and attorney’ s fees.

(e) Appeal and stay. If any party is aggrieved by the court’s decision on

necessity and public purpose, appeal may be taken t§ the supreme court in the

manner provided by the Vermont Rules of Appellateé&cedure. Thefiling of

an order of condemnation in accordance with section 506 oN\this chapter may

be stayed, or the agency’ s work on a property or on the proj e&s awhole may

be stayed, if the person requesting the stay establishes that:

(1) heor she hasalikelihood of success on the merits;

(2) heor shewill suffer irreparable harm in the absence of a stay;

VT LEG 273986.1
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(a) Fhe-ageney-sigHprepare-anotice-of the-necessity-hearing—TFhe-hetice

orofile-or-cross-section-of-the propesed-profect\as feHows Within 15 business

days of the issuance of an order of condemnation bwthe court, or of the

preparation of anotice of condemnation by the agency I\ accordance with

section 503(e)(2) of this chapter, the agency shall:

(1) Ypeninterested-personsih-accordance with-the \Vermgnt-Rules o

VT LEG 273986.1
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' N _roooln alalllale da'a a¥a ata - aVa¥We O a e ata aYalalilalda da'e da'a
ala\ {a/'ala ala'a’a Bla alaWala ala¥a' Nrone NA\AN N Thosa harenn ata\VW/a
5 - C o - y [ oo oerty A - -, - v

an-Htegest: record the order or notice in the office of the clerk of the town

where theMand is situated:

2) Onacopv-each-uponthe a atalls a hod nd-board-o ~da
O CCh oo 3 G Cl Sivivpame pilemvivie pepe
a\illatalal a a'a N N N Qo a'a ala - «a ocora-the
1T Ci - C - wie o - C c winw
NO aWalill ala alallalkiaYaWaallila N Nna-re A af Tho 90N ! aViala alaya ala
O O - C o i1 CCUO O ci CX o y T T
~a aNta ala¥Wa ala'ala A | Nfarectoed harsnn N Thae dane alala a
C ci venw o 19 -, i O

ansactions-affecting-the titletoreal-estate tender to the property owner or

deposit with the court the amoun\of the offer of just compensation under

section 503(b) of this chapter or of other amount agreed to by the owner;

and

(3) mail or deliver to the owner a cop\of the order or notice.

(b) AAAAA <a¥«a alllalifaaliaTaWala' aW. alal alalila NAASNANAK O
i Voo ct wwiw - . cc v C A v v v O
alatala alallalidalal N N Q a N alda aldalalale'a’a NaldalVa'a a’s
G - pe vl apw, - vw o Sy P opooCU oot o
L 1h alaliaa alaWa alaWalala'al ala' a Nrea alala/a' Q a¥al alalidala'
cHo oo cu I i -, C - - - O
acalaalaWa a ata atal ala T NLIN HOoNn-I1o0-hehno QO N aWa Narore
CA Cich - - 3 v e avivie cro o - o' C cic o -
alaVala ala iViaTa'ale/a' aWala allaifa’da’aifa’a Halalda’'ala NNO N aWa Adence
cc V-V - - C Cotta1o - Ch - - C ]
alaWaa Q allalWaldlia A TtTha STraro NON a a alala/a a
I v.v OT—Ou T, ToO Ci i O A O
NSHO rron-o alaWa'al of ! Aol oneath O alala ala alalalaYa'a'a\Vaalalalatlfa
ct [Potat o O ct v e p v cit—Ci > o venw ctc O
NA-thao I Nntarecton narcnn ha NHN Nh-<sNall _hae deamaed - oNt <o 'a. oWala
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a a¥a da'ala a¥a - ch a¥a o ataialla'a o' - - - aVaVWaYa ata
aalaiilaTala/a' alida alallFa alalla Na 1 Nftarectoa harsnin al/dala N ala
Ch ] C v/ v v apw. - creo v - - - i1
ata) N LNlaraectaa- - harcnn-Nas no NOVA/N ala’a NON A NOM-S@ ala allala
cu Q Cotta1o - o - A ci IO W10 Vot -ca o

made. Tithein the property shall vest in the state upon the later of:

(1) thewgency's recording of the order or notice; or

(2) the agehcy’ s tendering to the owner (or depositing with the court)

the offered or agreed Wmount of compensation in accordance with this section.

(C) v=..=-|- .Il' a k!:_:‘= =' ~=. = - H ‘ﬁ-" =-~ 4 .ﬁ- 1 ‘.
notice to and service upon alt interested persons and municipalities Except in

the case of agreed compensation\an owner’ s acceptance and use of a payment

under this section does not affect réor her right to contest damages under

section 512 of this chapter, but shall b%e owner’ s right to contest necessity

and public purpose.

(d) NO-<o allala’a’alaYa afa alala a alfalda aifa’alala'da/alalWa' N a N

O G ca10 v SlemviS.S sae CHERtEGo OO - Sie

Nat hac i n on 1O hecess N-_accoradancan ala Va ifala 02 o N hante
C o Pui-atEato0HEeECESS C SIaS e OO Ao

(e) alla'al a N a'diialala NA-FNE-NECESS a aldala - £ alaValdalalala’a’a
~ Coo i < Co> >, O vipv vivie v

ala a'alla oRe-or-Moran a'aV/ia'a Wa NHE NA- 1N thanroceaeci-nas-on
cu < 1o - - > v o v mv aae v viee C viav. - S=A®,
or-haeforethe d alo/a N-the hotlce oFr he NA-on-the he ala alaVala Va'ala' NA
O O o CC-O CC SR, v, -
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Y a1d PHEPOHO ci S Sie 0 S a0 HAR
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cicicl OHat—da S5 o -0 CHRHOPREH WOV O cS ci
Na concerned-o octed-anad-sh o to hano ~a haleqlsl o a¥alala a
S co-O—aHectea—aHa ct cit SES O Ry G ct S.S.° S
alfallallala e OW N aes_or-othe N N OOrno ala ected-hb
ctH—ccO s o0V T Ao - Pa—CPHIOHHO ct a0
N NA-O NA-O Ntarest 1N NAd-hased on-an Mate dar-o alaWa'a
ctHy—tct -0 GO > cHE-Pabao cA - ct > S Sl
alaWa'a ch m a NALNAS O NA atha ala Eala N N-1Ntarac
COu ct > oG C G ot Sl -
alala alala ala armont B ac Nt A Nnnpe ta Droced ala'alalalso'alla a¥a
cty aPCa—aHae eSO S, ct oGead i OPteac
< HlaldaaalaVala ha N ch a Nnroe Adatormine hatha aYa¥Wala' cCy N
i Sie Sie 510 OHaEH—tete S O
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{b)}-By In s order of condemnation, the court may alse direct the agency of

transpertation to INstall passes under the highway as-specified-n-this-chapter

for the benefit of the Nrge modern farm properties, the fee title of whichis

owned by any party to th&proceedings, where a reasonable need is shown by
the owner. The court may cogsider evidence relative to present and anticipated
future highway traffic volume, foure land development in the area, and the
amount and type of acreage separated by the highway in determining the need
for an underpass of larger dimensions thap a standard cattle-pass of reinforced
concrete, metal, or other suitable material wNch provides usable dimensions
five feet wide by six feet three inches high. Whige a herd of greater than 50
milking cows is consistently maintained on the propgrty, the court may direct
that the dimensions of the larger underpass shall be eight feet in width and six
feet three inchesin height to be constructed of reinforced cogcrete, and the
owner of the farm property shall pay one-fourth of the differendgin overall
cost between the standard cattle-pass and the larger underpass. Whgre the
owner of the farm property desires an underpass of dimensions greater Yhan

eight feet in width and six feet three inchesin height, the underpass may be

VT LEG 273986.1
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th&\total additional costs over the dimensions specified shall be paid by the
owner\ The provisions of this section shall not be interpreted to prohibit the
agency eRranspertation and the property owner from determining the
specifications\Qf a cattle-pass or underpass by mutual agreement at any time,
either prior or subgequent to the date of the court’s order. The owner of afee
title shall be interpret®&d to include lessees of so-called lease land.

§508. SHPULATHON

(9
>

~ >
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C 5 G S - o G SR>, C SR - o0 >
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o1 ci ci cch < - o o SmS <l
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) ) A a'a aAla'ailaala\V.Viala a aalNa ala ala ara Ala'a’ a alwa’a () -
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alawala )1l Aala --\ -’ aua araa’'a’s a ala’ ala ala alawa’a’ )] alalaTa [y Cr)
ansportationNdesiresto-proceed aking; ahsportation-board-sha
YRV e anN placa in the coun hare the land s situated fore ning
appoint-a andlpla oy ahd uated-for-exal s
N hramicp NA-haeansnao-n a Ntarecton o ala atala AWa Ml a¥a a¥ia
es-and-heaf\pgpartiesinterested —giving-at-least 10-da 0
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. : . . o
takeinto consideration the needs of the parties. | Repealed.
§512. ORDER NG - COMPENSA ON NV/BBR CONDEMNA ON
) )

RELOCATHON-ASSISFANCE DETERMINATNON OF DAMAGES,

CREDIT OF STATE PLEDGED

(a) - .. . a 1 - ara ....-.v| ..... .. aAlaEa’a N Cr) a
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vith-the work forwhichtheland-istaken. After afinal decision, including the

exhaustion of all appeal rghts, on all questions of necessity or public purpose,

the court may proceed to the Wetermination of damages if contested by a

property owner. Upon demand by a party, damages shall be decided by ajury.

Damages shall be assessed as if thsxopertv is held by one owner in fee

simple; the agency shall not be party t&v further proceedings to apportion

damages among all persons with inter&sts%(he property.

(b) tAthe-eventthe Codts; other litigation exjenses.

(1) If aplaintiff prevails against the state Hr-alRaetionfor in an inverse
condemnati on-arisHhg-under-this title-or-as-aresult-of tHe-acquisition-of real

a alalla a’ala alala a A N
- cH1C U<l -a y oYY

federal-financial-assistance action, the court shall determine-an ®ward or-aHow

aliialaWa N C N O LIS 1 HAgmMan - al«Elan A alilaTaWalallalh \ValWa' ala
- wipe Co It O Ci Ci v O "

courtreimburse the plaintiff for his or her reasonable costs,-disbursergpts and
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) In cases brought by the agency, if aproperty owner is awarded

damages eater than the agency’ s offer of just compensation, the court shall

award the owner his or her reasonable costs. When the damages award is less

than or equal to»»e offer of just compensation, the court shall award the

agency its reasonabl e\gosts.

(C) \ViaYala a'ala ala alaVialEalalValfaWalda A raln ala cq) o alala ala
ederal funde-are-availabletopro ocation-assistance-and

a ala'a AN aTa'sa’ala 1 N -y a a'mfa ala a';la \~~ )

Da O-Perso placad-as-aresult-of federal-and-federally-assistec

a ara a a Sy - Ala'a an I\ a ala’ a'mla ala ) alaWa' N a ) Aala’a

Drograms;-a ate-ag ay-Raa ederalfundsto > orovided

a a'mla alalNa a afa ala >\~~ a - 1 N mMan a ala’ alsy a XC

by federal-law-and-gra ocation-assistance-and-pa 3

and-on-the-conditions setforth by federaN aw-and-regulations. [Repealed

(d) The credit of the state of Vermont is [y edged to the payment of all
amounts awarded or allowed under the provisiong of the chapter, and these
amounts shall be lawful obligations of the state of \Agrmont.

§513. APPEAL FROM-ORDER FIXNG COMPENSATION: JURY-TRIA

OF DAMAGES AWARD

A_herson-o a a orporationintaerested 1n-the a’s a'aifa’a lla
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hora tho a¥a - a¥a hin _ninao a or tha rono a hoon a¥a
e v o T O c oS < Scuvo oo oo SeT—
N N Nhar-of-herspn Aaariev/ead m allalilaliialalalalala’s
C - S SIS S g -> C S el
a AN narson alala na-the A ol-damaades-mada h ala' NCSNO a
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superior-cour\Any party aggrieved by a decision on damages may appeal to

the supreme co%’m accordance with the Vermont Rules of Appellate

Procedure.

§514. COSTFS

When the appellant- is-allowed a-sum-greater thanwas-anarded b Ae
alwa’a 1 ala vl.l.l ala "= : = ala -‘. == .! =l ==-'= -=IA ,
payingthe- damages-awarded: [Repeaed.]
§515a. DENCE OF HIGH\AA COMPLEFOM

* * %
§517. VESTING OF TITLE
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§519. CQNDOMINIUMS; COMMON AREAS AND FACILITIES
(a) For puNgoses of this section, the terms “apartment owner,” “association

of owners,” “comipon areas and facitities” facilities,” and “declaration” shall

have the same meanings as in the Condominium Ownership Act, 27 V.SA.
chapter 15.

(b) Notwithstanding any &ther provision of law, whenever the agency
under this chapter 5-ef-thistitle pxoposes to acquire any common areas and
facilities of a condominium, the assogjation of owners shall constitute the
interested person or personsinterested irNandsin lieu of the individua
apartment owners for purposes of the necessity hearing, the compensation
hearing, and any appeals therefrom.

(c) The agency shal serve one copy of the necesgitypetitton complaint and
summons upon the association of owners through one o\its officers or agents,
instead of upon the individual apartment owners.

(d) The agency shall make the compensation check payableXo the
association of owners, which shall then make proportiona payments to the

apartment owners as their interests appear in the declaration.

VT LEG 273986.1
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(12) “Highways’ are only such as are laid out in the manner prescribed

to the public use 2Qd accepted by the city or town in which such roads are
located; or such as may be from time to time laid out by the agency or town.

However, the lack of a cextificate of completion of a state or town highway

shall not a one constitute conglusive evidence that the highway is not public.

The term “highway” includes rigRts-of-way, bridges, drainage structures,
signs, guardrails, areas to accommoadste utilities authorized by law to locate
within highway limits, areas used to mitigate the environmental impacts of
highway construction, vegetation, scenic enbhancements, and structures. The

term “highway” does not include state forest higQways, management roads,

department of fish and wildlife, or the department of envirogmental

conservation.

VT LEG 273986.1
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2 x Conferming-Changest 2=

3. 24 V.SA. §4012 isamended to read:
§401A EMINENT DOMAIN; EXEMPTION OF PROPERTY FROM
ECUTION

(&) An autRority shall have the right to acquire by the exercise of the power
of eminent domaiy any real property which it may deem necessary for its
purposes under this chapter after the adoption by it of aresolution declaring
that the acquisition of thexeal property described therein is necessary for such
purposes. An authority may ®xercise the power of eminent domain in the
manner provided for the condemNgation of land or rights therein by the state
transportation board as set forth in 13,V.S.A. 88 561-514 501-513 and acts
amendatory thereof or supplementary th&eto. Property already devoted to a
public use may be acquired, provided that nd\real property belonging to the
city, county, state, or any political subdivision thereof may be acquired without

its consent.

Sec. 4. 24V .S.A. § 5104 is amended to read:

§5104. PURPOSES AND POWERS

(@ The authority may purchase, own, operate, or provide for thgoperation

of land transportation facilities, and may contract for transit services, cqnduct

VT LEG 273986.1
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ind{viduals.
(b)\T'he authority shall be a body politic and corporate with the powers
incident to\amunicipal corporation under the laws of the state of Vermont
consistent witi the purposes of the authority, and may exercise al powers
necessary, appurtdpant, convenient, or incidental to the carrying out of its
functions, including-hgt-nettimited-te; the following:
* %

(11) withinits area of §peration, to acquire by the exercise of the power
of eminent domain any real prop&ty which it may have found necessary for its
purposes, in the manner provided forthe condemnation of land or rights
therein as set forthin 19 V.S.A. 8§ 501-514 501-513.

* %
* * * Trangition Provisiog * * *

Sec. 5. TRANSITION

(a) The state highway condemnation procedures of ¢hapter 5 of Title 19in

effect prior to July 1, 2012 shall continue to apply to al sm}erior court and

transportation board proceedings brought by the agency priokx]ulv 1, 2012.

(b) With respect to any superior court proceeding brought by th& agency on

or after July 1, 2012 under chapter 5 of Title 19, as modified by this ach the

agency shall be required to demonstrate that it has satisfied the requiremenss of

VT LEG 273986.1
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cm negotiations with property owners.

ffective Date* * *

Sec. 6. EFFECTIVE DATES

(a) This section and Sec. 5 shall take effect on passage.

b) All other sections shall take effect on July 1, 2012.

K‘LEGI SLATIVE INTENT
(a)NJ he intent of the changes to the definition of necessity made in this act

isto Stamdeﬁ nition in accordance with Sate Transportation Board v.

May, 137 Vi. %979), and to reorganize the definition for the sake of

clarity. No substantiveshange is intended.

(b) The standard of re«%»of the agency of transportation’ s determination

of necessity established in 19 V.SAN 505(a)(3) of this act isintended to

replace the former language of 19 V.S A. §507(a) stating that “ the exercise of

reasonabl e discretion upon the part of the agendy shall not be presumed,” as

well asto replace the standard of review adopted in Dstchis v. Sate Hwy. Bd.,

120 Vt. 120 (1957) and relied upon in subseguent cases.

Sec. 2. 19 V.SA. chapter 5isamended to read:

CHAPTER 5. CONDEMNATION FOR STATE HIGHWAY PROJENJS

8§ 500. INTENT

VT LEG 273986.1
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trégtment and just compensation when the owner’s property is taken for state

hi qrb&v projects, and that condemnation proceedings are conducted

expeditiovgly so that highway projects in the public interest are not

unnecessarily\del ayed.

§501. DEFINITNQNS
The following worNs and phrases as used in this chapter shall have the
following meanings:
(1) “ Necessity” means a reasonable need which considers
the greatest public good and the inconvenience and expense to the
condemning party and to the property owner. Necessity shall not be measured
merely by expense or convenience to the\gondemning party. Bue Necessity

includes a reasonable need for the highway Nroject in general aswell asa

reasonable need to take a particular property to takeit to the extent

proposed. In determining necessity, consideration Rall be given to the:

(A) adequacy of other property and locations

(B) the quantity, kind, and extent of cultivated and\agricultural land

which may be taken or rendered unfit for use, immediately and'\gver the long
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(C) effect upon home and homestead rights and the convenience of
the owner \Qf the land; te-the

(D) ¥fect of the highway upon the scenic and recreational values of
the highway; to-th¢

(E) need to §ccommodate present and future utility installations
within the highway corridQr; te-the

(F) need to mitigat&\the environmental impacts of highway
construction; and te-the

(G) effect upon town grand\ists and revenues.

(2) Damages resulting from the taking or use of property under the
provisions of this chapter shall be the valueYQr the most reasonable use of the
property or right in the property, and of the busiQess on the property, and the
direct and proximate decrease in the value of the reNgaining property or right
in the property and the business on the property. The aNded value, if any, to
the remaining property or right in the property; which accres directly to the
owner of the property as a result of the taking or use, as distingyished fromthe

general public benefit, shall be considered in the determination of damages.

VT LEG 273986.1



BILL ASPASSED THE HOUSE AND SENATE H.523
2012 Page 35 of 104

] ” “® H H 1 i

= s —=c== ST = AN CAD.

owger” means a person who has a legal interest of record in the property

affected taken or proposed to be taken.

§502. AWWHORITY; PRECONDEMNATION PROCEDURE HEARING
(a) Author\y. The transpertationbeard agency, when in its judgment the

interest of the stal§ requires, shaH+equest-the-ageney-to may take any tand-er

ala’ . ala . al\vTalWalala’'a’aga’a’s’ a
C aS O

O A
O Cu1Ch Ci W R% C oo, TtV Vvt - 7 O Ci

property necessary to lay\out, relocate, alter, construct, reconstruct, maintain,
repair, widen, grade, or imprQve any state highway, including affected
portions of town highways. AH-pxeperty-rights-shal-be takennifeesimple
wheneverpracticable. In furtherancy of these purposes, the agency may enter
upon and-adiacent-to-theproposed-hiab\wav-or-upon-othe and a he
purpose-of examihation-and-making-necessaly-surveys—Heweverthat |ands to

conduct necessary examinations and surveys; hdyvever, the agency shall do

this work shal-be-dere with minimum damage to th] land and disturbance to

the owners and shall be subject to liability for actual d ges. All property

taken permanently shall be taken in fee simple whenever practicable. For all

state highway projects involving property acquisitions, the aq§wv shall follow

the provisions of the Uniform Rel ocation Assistance and Real Propsrty

Acquisitions Policies Act (“ Act” ) and its implementing regulations, %mv be

amended.
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under Q V.SA. chapter 93, subchapter 2, relating to advertising on limited
access higQways.
(c) Publicearing; notice of hearing.

(1) A publi

suggestions and recolmendations from the public prior to the agency’'s

hearing shall be held for the purpose of receiving

initiating proceedings unNer this chapter for the acquisition of any lands-or
rights property. The hearing\ghall be conducted by the agency. Publicnetice

ol b aiver b erint

(2) The agency shall prepare an official notice stating the purpose for

which the property is desired and gener Aly describing the highway pr oj ect.

(3) Not lessthan 30 days prior to the Nearing, the agency shall:

the proposed improvement.
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(4) At the Igaring the agency shall set forth the reasons for the selection
of the route intended ynd shall hear and consider all objections, suggestions

for changes, and recommgndations made by any person interested.
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§503. PRECONDEMNATION NECESSTY DETERMINATION; SURVEY

AND APPRAISAL ; OFFER OF JUST COM PENSATION;\OTI CE

OF RIGHTS, NEGOTIATION; STIPULATION

(a) When Necessity determination; appraisal.
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chypter and considering the objections, suggestions, and recommendations

receivid from the public, if the agency ef-transpertation-desiresto-acquire

finds the taking of property to be necessary for the

purpose of lajng out, relocating, altering, constructing, reconstructing,
maintaining, repa\ing, widening, grading, or improving a state highway, it

shall cause the tard pxoperty proposed to be acquired or affected to be

surveyed and shall make} written determination of necessity consistent with

subdivision 501(1) of this ckoter. Prior to initiating negotiations under this

section, the agency shall cause\pwpertv proposed to be taken to be appraised

unless:

(A) the property owner offers t§ donate the property after being fully

informed by the agency of theright to recek:iust compensation for damages

and releasing the agency from the obligation toonduct an appraisal; or

(B) the agency determines that an apprais| is unnecessary because

the valuation question is uncomplicated and the aqm%i mates the property

to have a low fair market value, in accordance with 49 C.F\R. 8§ 24.102.

(2) The agency shall prepare a waiver valuation if an apyraisal is not

conducted, pursuant to subdivision (1)(B) of this subsection.
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opRortunity to accompany the appraiser during the appraiser’s inspection of

the prdperty.

(b) OfNgr of just compensation. Prior to the initiation of negotiations, the

agency shall pxepare a written offer of just compensation, which shall include

a statement of theNoasis for the offer and a legal description of the property

proposed to be acquingd.

(c) Negotiation. Pri\O\to i nstituting condemnation proceedings under

section 504 of this chapter}\e agency shall make every reasonable effort to

acquire property expeditiousl\%\neqoti ation and shall comply with

subsection (d) of this section.

(d) Notice and other documents. The\agency shall hand-deliver or send by

mail to interested persons a notice of procgures and rights and the offer of

just compensation. The notice of procedures any rights shall include an

explanation of the proposed state highway proj ec&qd its purpose, and

statements that:

(1) the agency is seeking to acquire the property d ibed in the offer

of just compensation for the project;

(2) agency representatives are available to discuss the offer §f just

compensation;
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beNefit from the advice of an attorney;

) if the agency and the property owner are unable to reach agreement

on the agegey’ s legal right to take the property, on just compensation, or both,

the aqencvkv file a complaint in superior court to determine the contested

i SSUES;

(5) the propert{ owner may enter into an agreement with the agency

stipulating to the agency's legal right to take his or her property, without

waiving the owner’s right to Wpject to the amount of compensation offered and

to demand trial by jury to assessgompensation;

(6) the property owner hask\riqht to contest the necessity of the

taking, the public purpose of the proj e},or the amount of the offer of just

compensation, but must contest these issues Yy filing an answer to the

complaint with the court. |If the owner does noxil e atimely answer, the court

may enter a default judgment in favor of the agency?

(7) acopy of an appraisal or an estimated valuath\on (“ waiver

valuation” ) will be furnished by the agency at the owner’s Nequest:

(8) summarize the property owner’sright to rel ocatiorksi stance, if

applicable.

(e) Agreement on legality of taking, damages.
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stiqulating to the necessity of the taking and the public purpose of the project,

tod ges, or both. The agreement shall include:

a statement that the person executing the agreement has

examined agwev or appraisal of the property to be taken;

(B) an&pl anation of the legal and property rights affected;

(C) astat t that the person has received the documents specified

in subsection (d) of this shction; and

(D) if an aqreeme}\stipulati ng only to the legality of the taking, a

statement that the right of the p&eon to object to the amount of compensation

offered, and to demand trial by jury W assess damages, is not affected by the

agreement.

(2) If an interested person executes an\agreement stipulating to the

legality of the taking in accordance with subdivi§on (1) of this subsection, the

agency shall prepare, within 10 business days of entgring into the agreement, a

notice of condemnation and shall fileitin accordanc%(th section 506 of this

chapter. The notice of condemnation shall include a quehbsui ption of the

property to be taken.

§504.

COMPLAINT; SERVICE; ANSWER
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taking+snecessary- VeriNed complaint. If a property owner has not entered

into an agreement stipul at%lo the necessity of a taking and the public

purpose of a highway proj ect,o\r(f a property owner and the agency have not

agreed on damages, the agency shalNfile a verified complaint in the civil

division of the superior courtina couNhere the project is located seeking

an order of condemnation, a determination & damages, or both. The

complaint shall name as defendants each intereXed person who has not

stipulated to the legality of a taking, or who has notkeached agreement with

the agency on damages, and shall include:

(1) statements that the agency has complied with su tion 503(d) of

this chapter;

(2) the agency’ s written deter mination of necessity;

(3) ageneral description of the negotiations undertaken; and
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praperty and of the interests therein proposed to be taken.

(b) vice and notice.

(1) Yxcept as otherwise provided in this section, the agency shall serve

the complan%and summons in accordance with the Vermont Rules of Civil

Procedure and ion 519 of this chapter.

(2) The agency\shall publish a notice of the complaint, the substance of

the summons, and a descNytion of the project and of the lands to betakenin a

newspaper of general ci rc@on in the municipalitieswherethe project is

located, once a week on the sak‘dav of the week for three consecutive weeks.

The agency shall mail a copy of the spaper notice to the last known

address of an interested person not otéwise served, if any address is known.

Upon affidavit by the secretary that diliqe%nquirv has been made to find all

interested persons and, if applicable, that servicg on a known interested person

cannot with due diligence be madein or outside téaate by another method

prescribed in Rule 4 of the Vermont Rules of Civil Prénure, the newspaper

publication shall be deemed sufficient service on all unknown interested

persons and all known interested persons who cannot otherwisd\be served.

Service by newspaper publication is complete the day after the tkﬁ

publication.
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agsncy shall mail a copy of the complaint to the clerk, legislative body, and

boah\]f listers of each municipality in which land is proposed to be taken.

Thecl erNith responsibility over the land records shall record the copy of the

complaint (indluding the survey), and shall enter the names of the property

owners named in¥e complaint in the general index of transactions affecting

thetitleto real estate)

(c) Necessity, public purpose; default. If an interested person does not file

a timely answer denying the Necessity of a taking or the public purpose of the

project, the court may enter arS\der of condemnation by default.

§ 505. HEARING PROCEEDINGS\O DETERMINE NECESSHY

LEGALITY OF TAKING; APPEAL AND STAY
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puRlic purpose of the project, the court shall schedule a final hearing to

detekne these issues, which shall be held within 90 days of expiration of the

deadline f|||nq an answer by the last interested person served. Absent good

cause shown is hearing date shall not be postponed beyond the 90-day

period.

(2) At the hear q the agency shall present evidence showing the

necessity of the taki nqs aNd the public purpose of the project.

(3)(A) The court sha%qresume that the agency’ s deter mination of the

necessity for and public purpo;f aproject is correct, unless a party

demonstrates bad faith or abuse of I etion on the part of the agency.

(B) The court shall review de rQvo the agency’ s determination of the

need to take a particular property and to &e it to the extent proposed.

(4) Unless the parties otherwise agree or \nless the court determines

that it isin the public interest to proceed on guestioNs of damages, proceedings

to deter mine damages shall be stayed pending a final d&er mination, including

the exhaustion of all appeal rights, of any contested questions of necessity and

public purpose.

(b) he-land-proposed-to-be-acquired-extendsinto-two-or-mordcounties;
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AbDgent a showing of unfair prejudice, the right to discovery on the issues of

neces\y and public purpose shall be limited to the plans, surveys, studies,

reports, data, decisions, and analyses relating to approving and designing the

highway projegt.

(c) Decision axd order. If the court finds the proposed taking lawful, it

shall issue an order ok condemnation describing the property authorized to be

taken, declaring the riq}‘of the agency to take the property by eminent

domain, and providing tha%ﬂe to the property will be transferred to the

agency after the agency has reconded the order and tendered or deposited

payment. Thecourtinitsorder ma dify the extent of a proposed taking.

(d) Litigation expenses. If the court es a judgment that the agency

cannot acquire the property by condemna%, or if the agency abandons the

condemnation proceeding other than under a seXlement, the court shall award

the property owner his or her reasonable litigati ohypens&, including costs

and attorney’ s fees.

(e) Appeal, stay. Anorder of condemnation may be ap ed or stayed in

the same manner as a final judgment for possession of real eé\e under the

Vermont Rules of Civil Procedure and the Vermont Rules of Appéﬁte

Procedure. A decision denying an order of condemnation likewise mawbe

appealed.
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follows Within 15 business days of the iSsuance of an order of condemnation

by the court or of the preparation of a noticdof condemnation by the agency in

accordance with subdivision 503(e)(2) of this chigpter, the agency shall:
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(A) recoxd the order or notice, including the description of the

property taken, in the\pffice of the clerk of the town where the land is situated:;

(B) tender to th&property owner, or deposit with the court, the

amount of the offer of just coxypensation prepared under subsection 503(b) of

this chapter or any other amount\agreed to by the owner; and

(C) mail or deliver to thsvner a copy of the order or notice.

(2) Payment shall be deemed tok/e been tendered when the agency

offers payment directly to an interested per or, if an interested person has

not provided the agency necessary identifi cat&i nformation for purposes of

taxation, when the agency makes payment into an&r ow account that the

inter ested person can access upon providing the nechv i nfor mation.

(b) Fhe-ageney-atso-shallp
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made Titlein the progerty shall vest in the state, and the agency may proceed

with the project, upon the\ ater of:

(1) theagency's rec% ng of the condemnation order or notice; or

(2) the agency’stendering\o the owner, or depositing with the court, the

offered or agreed amount of compenation in accordance with this section.

the case of agreed compensation, an owner’s acseptance and use of a payment

under this section does not affect his or her right toxontest damages under

section 512 of this chapter, but shall bar the owner’ skht to contest necessity

and public purpose.

(d) No-service need-be made-upon-any iteres

N N «ila a’aBfa¥ala’ala’aa N aldalaTalalaRVVidaNa/a' ala OQ N TN alalaifal
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Upon the agency’ s recording of the condemnation order or notice, theNerk

with responsibility over land records shall enter the name of each propert
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knsactions affecting the title to real estate. The agency shall comply with the

prm%ons of 27 V.SA. chapter 17 governing the composition and recording of

project laYout plats.
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{b)}-By Initsorder of condemnation, the coul\ may atse direct the agency ef

transpertation to install passes under the highway axspecified-in-this-chapte
for the benefit of the large modern farm properties, the e title of which is
owned by any party to the proceedings, where a reasonable\aeed is shown by
the owner. The court may consider evidence relative to presen\and
anticipated future highway traffic volume, future land devel opment\n the area,
and the amount and type of acreage separated by the highway in deter\ining

the need for an underpass of larger dimensions than a standard cattle-pasd\of
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diNensions five feet wide by six feet three inches high. Where a herd of

greatex than 50 milking cows is consistently maintained on the property, the
court may\Jirect that the dimensions of the larger underpass shall be eight feet
in width and S\ feet three inches in height to be constructed of reinforced
concrete, and thewner of the farm property shall pay one-fourth of the
differencein overall 0Qst between the standard cattle-pass and the larger
underpass. Where the oWwger of the farm property desires an under pass of
dimensions greater than eigh\feet in width and six feet three inches in height,
the under pass may be constructeN if feasible and in accordance with
acceptable design standards, and thé\total additional costs over the
dimensions specified shall be paid by th&\owner. The provisions of this section
shall not be interpreted to prohibit the agendy ef-transpertation and the
property owner from determining the specificatigns of a cattle-pass or

under pass by mutual agreement at any time, either fior or subsequent to the
date of the court’s order. The owner of a feetitle shall §e interpreted to
include lessees of so-called lease land.

§508. SHRULAHON-OFNECESSFY
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REBLOCATHON-ASSISTANCE DETERMINATION OF DAMAGES,

CREDW\I OF STATE PLEDGED
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may-proceed-with-the work-for-which-the land-tstaken: \f the agency and an

interested person are unable to agree on damages, the co>\or, if aparty

demands trial by jury, the jury, shall first determine the total d ges as

between the agency and all interested persons claiming an intere&n a subject

property. The agency may withdraw from further participation in the t\al

after total damages are awarded. The court or jury shall then determine any
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(b)\a-the-event-the Costs; other litigation expenses.

1) \ a plaintiff prevails against the state ir-an-actionfor in an inverse
condemnati or\arising-under-this titte-or-as-aresytt-of the-acquisition-of real

a'ala alala 'a A N
- O A

alda'e aalWa NroLe ala
GO O vimw, Ci Y Yy

ederal-financial-assi¥anee action, the court shall determine-an award or
the-court+reimburse the plaiXiff for hisor her reasonabl e costs-disbursements
and other litigation expenses; ind\uding reasonable attorney, appraisal, and

engineering fees actually incurred bagause of the proceeding.

(2) If the property owner’s damagdgs award is more than the agency’s

offer of just compensation or offer of iuquot, whichever is greater, the court

shall award the owner his or her reasonable coXs. If the damages award is

less than or egual to the greater of the agency’s o%( of just compensation or

offer of judgment, the court shall award the agency its\ﬁasonabl € Costs.

(c) Whenfederal fundsareavailabletop
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D
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D
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amunts awarded or allowed under the provisions of the chapter, and these

amourXs shall be lawful obligations of the state of VVermont.

§513. ARQEAL FROM ORDER FIXING COMPENSATION; JURY TRIAL

OF DAMAGES AWARD
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Any party agNrieved by a decision on damages

may appeal to the supreme court in accordance\vith the Vermont Rules of

Appellate Procedure.

§514. COSFS
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* % *

§519. CONDOMINIUMS, COMMQON AREASAND FACILITIES
(&) For purposes of this section, the 0§rms “ apartment owner,”

“association of owners,” “ common areas and facitties™ facilities,” and

“declaration” shall have the same meanings as\a the Condominium
Ownership Act, 27 V.SA. chapter 15.

(b) Notwithstanding any other provision of law, whegever the agency under
this chapter 5-efthistitle proposes to acquire any common }reas and facilities
of a condominium, the association of owners shall constitute thRinterested
person or personsinterested in lands in lieu of the individual apartxent
owners for purposes of the necessity hearing, the compensation heariny, and

any appeal s therefrom.
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apartment owneras their interests appear in the declaration.

Sec. 3. 19 V.SA. § 1({2) isamended to read:

(12) “Highways’ &ce only such asarelaid out in the manner prescribed
by statute; or roads which haye been constructed for public travel over land
which has been conveyed to and }ccepted by a municipal corporation or to the
state by deed of a fee or easement indgrest; or roads which have been
dedicated to the public use and accepted\y the city or town in which such
roads are located; or such as may be from tie to time laid out by the agency

or town. However, the lack of a certificate of cogpletion of a state or town

highway shall not alone constitute conclusive evi oéwe that the highway is not

public. Theterm* highway” includes rights-of-way, br\jges, drainage

impacts of highway construction, vegetation, scenic enhancements\and
structures. Theterm“ highway” does not include state forest highway

management roads, easements, or rights-of-way owned by or under the coNrol
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* * * Conforming Changes* * *
\ 8 652 isamended to read:
O SUPERIOR COURT

The secretary of trynsportation or the legislative body of a municipality, as
defined in 24 V.SA. 8 208, or the committee representing two or more
municipalities, when authorixgd by vote of their legidlative bodies, may petitien
a proceed in superior judge as provided in 19 V.SA. chapter 5, except as
otherwise provided in this subchapte
Sec. 5. REPEAL

5 V.SA. § 654 (answer in airport condenyation proceedings) and 10 V.SA.

8 959 (deter mination of damages for taking of 12xd for flood control project)

are repealed.

Sec. 6. 10 V.SA. 88 958 and 960 are amended to read:
§958. EMINENT DOMAIN; DETERMINING NECESS
(a) Thecommissioner of the department of environmental cpservation

may petitien file a complaint in the superior court for any county ifN\which a
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pryjects.

(c) Thi\petition complaint, the service thereof and the proceedingsin
relation therel, including rights of appeal, shall conformwith and be
controlled by ehager-5-of Title 19 chapter 5.

8§ 960. ENTRY AUTRQORIZED

The commissioner of INe department of environmental conservation or his
or her authorized agents may\enter upon any real estate at reasonable times
and places for the purpose of makjng surveys or other investigations under this
section, subsection 952(b) and sectiogs 953, 957-959 957-958 and 961 of this
title. The owners of damaged real estate\mnay recover for damages sustained
by reason of the preliminary entry authorize by this section in an action at
law against the commissioner.

Sec. 7. 24 V.SA. §4012 isamended to read:
§4012. EMINENT DOMAIN; EXEMPTION OF PROPCRTY FROM
EXECUTION

(a) Anauthority shall have the right to acquire by the exer c\ge of the power
of eminent domain any real property which it may deem necessary XQr its
purposes under this chapter after the adoption by it of a resolution decNaring

that the acquisition of thereal property described therein is necessary for 3ych
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a alalela A ata aa aVla

qner provided for the condemnation of land or rights therein by-the state
anspRrtation-board as set forth in 19 V.S A. 88 501-514 500-513 and acts
amendatoNy thereof or supplementary thereto. Property already devoted to a
public use may be acquired, provided that no real property belonging to the
city, county, state\or any political subdivision thereof may be acquired without
its consent.
* ok *
Sec. 8. 24 V.SA. § 5104 is aNended to read:
§5104. PURPOSES AND POWNRS
(&) The authority may purchase, §wn, operate, or provide for the operation
of land transportation facilities, and mawcontract for transit services, conduct
studies, and contract with other governmenty] agencies, private companies,
and individuals.
(b) Theauthority shall be a body politic and corRorate with the powers
incident to a municipal corporation under the laws of th¢ state of Vermont
consistent with the purposes of the authority, and may exerse all powers

necessary, appurtenant, convenient, or incidental to the carrying out of its

functions, including;-but-ret-Hmited-to; the following:

* * %
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(a) The state highway\condemnation procedures of 19 V.SA. chapter 5in

effect prior toJuly 1, 2012,§an| continue to apply to all superior court and

transportation board proceediésbrouqht by the agency prior to July 1, 2012.

(b) With respect to any superior dourt proceeding brought by the agency on

or after July 1, 2012 under 19 V.SA. ckoter 5, as amended by this act, the

agency shall be required to demonstrate t%\it has satisfied the reguirements

of this act with respect to precondemnation appNai sals, offers of just

compensation, and negotiations with property ownexs.

Sec. 10. REPORT

By October 15, 2013, the agency shall submit to the houde and senate

committees on judiciary and on transportation a report listing:

(1) every acquisition of property, whether by agreement or tN\ ough

condemnation, for which the agency prepared a waiver valuation inkal year

2013;
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(3) whether an appraisal of the property was obtained by the agency or

the pr‘(%[v owner and, if so, the appraised value of the property:;

(4) the Mate and the amount of the first offer made to the property

owner;

(5) the date and tPg amount of the final payment to the property owner

for the property; and

(6) whether the final pay to the property owner resulted from an

agreement prior to thefiling of a con%oati on action, an agreement

following thefiling of a condemnation act%qr a superior court decision on

compensation.

* * * Fffective Date* * *
Sec. 11. EFFECTIVE DATES

(a) This section and Sec. 9 (transition provision) shall take effest on

passage.

(b) All other sections shall take effect on July 1, 2012.

Sec. 1. LEGISLATIVE INTENT

(a) The intent of the changes to the definition of necessity made in this act

is to state the definition in accordance with Sate Transportation Board v.

May, 137 Vt. 320 (1979), and to reorganize the definition for the sake of

clarity. No substantive changeis intended.
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(b) The standard of review of the agency of transportation’s deter mination

of necessity established in 19 V.SA. §505(a)(3) of this act is intended to

replace the former language of 19 V.SA. 8 507(a) stating that “ the exercise of

reasonabl e discretion upon the part of the agency shall not be presumed,” as

well as to replace the standard of review adopted in Latchis v. Sate Hwy. Bd.,

120 Vit. 120 (1957) and relied upon in subsequent cases.

Sec. 2. 19 V.SA. chapter 5isamended to read:

CHAPTER 5. CONDEMNATION FOR STATE HIGHWAY PROJECTS

§500. INTENT

The purpose of this chapter is to ensure that a property owner receives fair

treatment and just compensation when the owner’s property is taken for state

highway projects, and that condemnation proceedings are conducted

expeditiously so that highway projects in the public interest are not

unnecessarily delayed.

§501. DEFINITIONS
The following words and phrases as used in this chapter shall have the
following meanings:
(1) “Necessity” shal-mean means a reasonable need which considers
the greatest public good and the least inconvenience and expense to the
condemning party and to the property owner. Necessity shall not be measured

merely by expense or convenience to the condemning party. Bue Necessity
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includes a reasonable need for the highway project in general as well as a

reasonable need to take a particular property and to take it to the extent

proposed. In determining necessity, consideration shall be given to the:

(A) adequacy of other property and locations and-e;
(B) the quantity, kind, and extent of cultivated and agricultural land

which may be taken or rendered unfit for use, immediately and over the long

term, by the proposed taking—Ha-this-matter-the-court-shat-view-the-problem

(C) effect upon home and homestead rights and the convenience of
the owner of the land; te-the

(D) effect of the highway upon the scenic and recreational values of
the highway; te-the

(E) need to accommodate present and future utility installations
within the highway corridor; te-the

(F) need to mitigate the environmental impacts of highway
construction; and te-the

(G) effect upon town grand lists and revenues.

(2) Damages resulting from the taking or use of property under the

provisions of this chapter shall be the value for the most reasonable use of the
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property or right in the property, and of the business on the property, and the
direct and proximate decrease in the value of the remaining property or right
in the property and the business on the property. The added value, if any, to
the remaining property or right in the property; which accrues directly to the
owner of the property as a result of the taking or use, as distinguished from the
general public benefit, shall be considered in the determination of damages.

(3) “Interested person” or “ person interested in lands’ or “ property
owner” means a person who has a legal interest of record in the property

affected taken or proposed to be taken.

§502. AUTHORITY; PRECONDEMNATION PROCEDURE HEARING
(&) Authority. The transpertation-beard agency, when in its judgment the

interest of the state requires, shalrequest-the-ageney-to may take any tand-or

property necessary to lay out, relocate, alter, construct, reconstruct, maintain,

repair, widen, grade, or improve any state highway, including affected

portions of town highways. AHl-preperty-rights-shal-be-taken-in-fee-simple

whenever-practicable: In furtherance of these purposes, the agency may enter

conduct necessary examinations and surveys; however, the agency shall do

this work shat-be-dene with minimum damage to the land and disturbance to
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the owners and shall be subject to liability for actual damages. All property

taken permanently shall be taken in fee simple whenever practicable. For all

state highway projects involving property acquisitions, the agency shall follow

the provisions of the Uniform Relocation Assistance and Real Property

Acquisitions Policies Act (“ Act”) and its implementing regulations, as may be

amended.

(b) The agency, in the construction and maintenance of limited access
highway facilities, may also take any land or rights of the landowner in land
under 9 V.SA. chapter 93, subchapter 2, relating to advertising on limited
access highways.

(c) Public hearing; notice of hearing.

(1) A public hearing shall be held for the purpose of receiving
suggestions and recommendations from the public prior to the agency's
initiating proceedings under this chapter for the acquisition of any lands-er
rights property. The hearing shall be conducted by the agency. Public-retice

nall be civer by printi

(2) The agency shall prepare an official notice stating the purpose for

which the property is desired and generally describing the highway project.

(3) Not less than 30 days prior to the hearing, the agency shall:
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(A) cause the official notice retlessthan-30-daysprior-to-the-hearing

to be printed in a newspaper having general circulation in the area affected:
A

(B) mail a copy of the notice shat-be-mailed-to-the-board; to the
legislative bodies of the municipalities affected;; and a-cepy-sent

(C) byeertified mail a copy of the notice to all known owners ef

lands-andrightsinland-affected-by whose property may be taken as a result of

the proposed improvement.

daysprior-te-the-public-hearing: At the hearing, the agency shall set forth the

reasons for the selection of the route intended and shall hear and consider all
objections, suggestions for changes, and recommendations made by any

person interested.

- Following the

hearing, untess-otherwisedirected-by-the-beard; the agency may proceed to lay

out the highway and survey and acquire the land to be taken or affected;-giving
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fromthepublic in accordance with this chapter.

§ 503. PRECONDEMNATION NECESSTY DETERMINATION; SURVEY

AND APPRAISAL; OFFER OF JUST COMPENSATION; NOTICE OF

RIGHTS NEGOTIATION; STIPULATION

(a) When Necessity determination; appraisal.

(1) After conducting the hearing reguired under section 502 of this

chapter and considering the objections, suggestions, and recommendations

received from the public, if the agency eftranspertation-desires-to—acguire
land-eranyrights-tr-tand finds the taking of property to be necessary for the

purpose of laying out, relocating, altering, constructing, reconstructing,

maintaining, repairing, widening, grading, or improving a state highway, it

shall cause the tand property proposed to be acquired or affected to be

surveyed and shall make a written determination of necessity consistent with

subdivision 501(1) of this chapter. Prior to initiating negotiations under this

section, the agency shall cause property proposed to be taken to be appraised

unless:;

(A) the property owner offers to donate the property after being fully

informed by the agency of the right to receive just compensation for damages

and releasing the agency from any obligation to conduct an appraisal; or
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(B) the agency determines that an appraisal is unnecessary because

the valuation guestion is uncomplicated and the agency estimates the property

to have a low fair market value, in accordance with 49 C.F.R. § 24.102.

(2) The agency shall prepare a waiver valuation if an appraisal is not

conducted, pursuant to subdivision (1)(B) of this subsection (a).

(3)  The property owner or his or her designee shall be given an

opportunity to accompany the appraiser during the appraiser’s inspection of

the property.

(b) Offer of just compensation. Prior to the initiation of negotiations, the

agency shall prepare a written offer of just compensation, which shall include

a statement of the basis for the offer and a legal description of the property

proposed to be acquired.

(c) Negotiation. Prior to instituting condemnation proceedings under

section 504 of this chapter, the agency shall make every reasonable effort to

acquire property expeditiously by negotiation and shall comply with

subsection (d) of this section.

(d) Notice and other documents. The agency shall hand-deliver or send by

mail to interested persons a notice of procedures and rights and the offer of

just compensation. The notice of procedures and rights shall include an

explanation of the proposed state highway project and its purpose, and

statements that:
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(1) The agency is seeking to acquire the property described in the offer

of just compensation for the project.

(2) Agency representatives are available to discuss the offer of just

compensation.

(3) The agency does not represent the property owner, and he or she

may benefit from the advice of an attorney.

(4) 1f the agency and the property owner are unable to reach agreement

on the agency’s legal right to take the property, the agency may file a

complaint in superior court to determine this issue. The property owner has

the right to challenge the taking by contesting the necessity of the taking, the

public purpose of the project, or both, but must contest these issues by filing an

answer to the complaint with the court. If the owner does not file a timely

answer, the court may enter a default judgment in favor of the agency.

(5) The property owner may enter into an agreement with the agency

stipulating to the agency's legal right to take his or her property without

waiving the owner’s right to contest the amount of the agency's offer of

compensation.

(6) If the agency and the property owner agree that a taking is lawful, or

if a court issues a judgment authorizing the agency to take the owner’s

property, title to the property will transfer to the agency only after the agency

files documentation of the agreement or judgment with the town clerk, pays or
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tenders payment to the owner, and sends or delivers to the owner a notice of

taking.

(7) To contest the amount of compensation received, the owner must file

an action with the transportation board or in superior court within 3@ 90 days

of the notice of taking, except that the issue of compensation (“ damages’)

must be decided by the superior court if the owner’s demand exceeds the

agency's offer of just compensation by more than $25,000.00. The owner or

the agency may appeal a decision of the board to the superior court, and may

appeal a decision of the superior court to the supreme court. Either party is

entitled to demand a trial by jury in superior court on the issue of damages.

(8) A copy of an appraisal or an estimated valuation (“waiver

valuation” ) shall be furnished by the agency at the owner’ s request.

(9) Summarize the property owner’s right to relocation assistance, if

applicable.

(e) Agreement on taking, damages.

(1) An interested person may enter into an agreement with the agency

stipulating to the necessity of the taking and the public purpose of the project,

to damages, or to any of these. The agreement shall include:

(A) a statement that the person executing the agreement has

examined a survey or appraisal of the property to be taken;

(B) an explanation of the legal and property rights affected:;
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(C) a statement that the person has received the documents specified

in subsection (d) of this section; and

(D) if the agreement concerns only the issues of necessity or public

purpose, a statement that the right of the person to object to the amount of

compensation offered is not affected by the agreement.

(2) If an interested person executes an agreement stipulating to the

necessity of the taking and the public purpose of the project in accordance with

subdivision (1) of this subsection, the agency shall prepare, within 10 business

days of entering into the agreement, a notice of condemnation and shall file it

in accordance with section 506 of this chapter. The notice of condemnation

shall include a legal description of the property to be taken.

§ 504. PETITION FOR HEARING TO DETERMINE NECESSTY

COMPLAINT; SERVICE; ANSMVER

talkingtsneecessary:  Verified complaint. If a property owner has not entered
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into an agreement stipulating to the necessity of a taking and the public

purpose of a highway project, and the agency wishes to proceed with the

taking, the agency shall file a verified complaint in the civil division of the

superior court in a county where the project is located seeking a judgment of

condemnation. The complaint shall name as defendants each interested

person who has not stipulated to a proposed taking, and shall include:

(1) statements that the agency has complied with subsection 503(d) of

this chapter;

(2) the agency’ s written deter mination of necessity;

(3) ageneral description of the negotiations undertaken; and

(4) a survey of the proposed project, and legal descriptions of the

property and of the interests therein proposed to be taken.

(b) Service and notice.

(1) Except as otherwise provided in this section, the agency shall serve

the complaint and summons in accordance with the Vermont Rules of Civil

Procedure and section 519 of this chapter.

(2) The agency shall publish a notice of the complaint, the substance of

the summons, and a description of the project and of the lands to be taken in a

newspaper of general circulation in the municipalities where the project is

located, once a week on the same day of the week for three consecutive weeks.

The agency shall mail a copy of the newspaper notice to the last known
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address of an interested person not otherwise served, if any address is known.

Upon affidavit by the secretary that diligent inquiry has been made to find all

interested persons and, if applicable, that service on a known inter ested person

cannot with due diligence be made in or outside the state by another method

prescribed in Rule 4 of the Vermont Rules of Civil Procedure, the newspaper

publication shall be deemed sufficient service on all unknown interested

persons and all known interested persons who cannot otherwise be served.

Service by newspaper publication is complete the day after the third

publication.

(3) Unless otherwise served under subdivision (1) of this subsection, the

agency shall mail a copy of the complaint to the clerk, legislative body, and

board of listers of each municipality in which land is proposed to be taken.

The clerk with responsibility over the land records shall record the copy of the

complaint (including the survey), and shall enter the names of the property

owners named in the complaint in the general index of transactions affecting

thetitleto real estate.

(c) Necessity, public purpose; default. If an interested person does not file

a timely answer denying the necessity of a taking or the public purpose of the

project, the court may enter a judgment of condemnation by default.

§ 505. HEARING FO-BEFERMINE NECESSHY ON PROPOSED TAKING;

JUDGMENT; APPEAL AND STAY
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Copfos e e o plece cocdiner e e cpcer en) 110

(1) If atimey answer is filed denying the necessity of a taking or the

public purpose of the project, the court shall schedule a final hearing to

determine the contested issues, which shall be held within 90 days of

expiration of the deadline for filing an answer by the last interested person

served.  Absent good cause shown, the final hearing date shall not be

postponed beyond the 90-day period.

(2) At the hearing, the agency shall present evidence on any contested

issue.

(3)(A) The court shall presume that the agency’'s determination of the

necessity for and public purpose of a project is correct, unless a party

demonstrates bad faith or abuse of discretion on the part of the agency.

(B) The court shall review de novo the agency’s determination of the

need to take a particular property and to take it to the extent proposed.
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Discovery.

Absent a showing of unfair prejudice, the right to discovery on the issues of

necessity and public purpose shall be limited to the plans, surveys, studies,

reports, data, decisions, and analyses relating to approving and designing the

highway project.

(c) Judgment. If the court finds a proposed taking lawful, it shall issue a

judgment of condemnation describing the property authorized to be taken,

declaring the right of the agency to take the property by eminent domain, and

declaring that title to the property will be transferred to the agency after the

agency, in accordance with section 506 of this chapter, has recorded the

judgment, tendered or deposited payment, and notified the owner of the

recording and payment. The court may in its judgment modify the extent of a

proposed taking.

\éd.LLitiqation expenses. The court shall award the property owner his or

her costs and r e litigation expenses, including reasonable attorney,

appraisal, and engineering fees actu incurred because of the proceeding, if

the final judgment of the court is that the agency acquire all of the

roperty proposed to be taken by condemnation, or if the agency aban e
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Mion proceeding other than under a settlement. |f the final judgment

of the court substantial ces the scope of the agency’'s proposed taking,

the court shall award the owner a share of 1w er _costs and reasonable

litigation expenses that is proportional to the reduction in the propo

(d) Litigation expenses.

(1) If the court finds a proposed taking to be unlawful, or if the agency

abandons the condemnation proceeding other than under a settlement, the

court shall dismiss the complaint and award the property owner hisor her

costs and reasonable litigation expenses, including reasonabl e attorney,

appraisal, and engineering fees actually incurred because of the proceeding.

(2) If the court issues a judgment of condemnation that substantially

reduces the scope of the agency’ s proposed taking, the court shall award the

property owner a share of his or her costs and reasonable litigation expenses

that is proportional to the reduction in the proposed taking.

(e) Appeal, stay. A judgment of condemnation may be appealed or stayed

as a final judgment for possession of real estate under the Vermont Rules of

Civil Procedure and the Vermont Rules of Appellate Procedure. A judgment

that the agency cannot acquire the property by condemnation likewise may be

appealed.
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§ 506. SERVICE AND PUBLICATION OF NECESSTY PETITION AND

NOHCEOF HEARING,—ANSWER RECORDING OF JUDGMENT OR

NOTICE OF CONDEMNATION; PAYMENT; VESTING OF TITLE

@)
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transactions-affecting-the-titte-to-real-estate: Within 15 business days of the

issuance of a judgment of condemnation by the court or of the preparation of a

notice of condemnation by the agency in accordance with subdivision

503(e)(2) of this chapter, the agency shall:

(A) record the judgment or notice, including the description of the

property taken, in the office of the clerk of the town where the land is

situated; and

(B) tender to the property owner, or deposit with the court, the

amount of the offer of just compensation prepared under subsection 503(b) of

this chapter or any other amount agreed to by the owner.

(2) For the purposes of this chapter, if an interested person has not

provided the agency identification information necessary to process payment,

or if an interested person refuses an offer of payment, payment shall be

deemed to be tendered when the agency makes payment into an escrow

account that is accessible by the interested person upon his or her providing

any necessary identification infor mation.
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made Titlein the property shall vest in the state, and the agency may proceed

with the project, upon the later of:

(1) the agency's complying with the reguirements of subsection (a) of

this section; and

(2) the agency’'s mailing or ddlivering to the owner a notice of taking

stating that it has complied with the requirements of subsection (a) of this

the case of agreed compensation, an owner’s acceptance and use of a payment

under this section does not affect his or her right to contest or appeal damages

under sections 511-513 of this chapter, but shall bar the owner’s right to

contest necessity and public purpose.
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Upon the agency's recording of the judgment or notice of condemnation, the

clerk with responsibility over land records shall enter the name of each

property owner named in the judgment or notice as a grantor in the general

index of transactions affecting the title to real estate. The agency shall comply

with the provisions of 27 V.SA. chapter 17 governing the composition and

recording of project layout plats.

[ Repealed.
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{b)}-By Initsorder of condemnation, the court may alse direct the agency of

transpertation to install passes under the highway as-specified-in-this-chapter

for the benefit of the large modern farm properties, the fee title of which is

owned by any party to the proceedings, where a reasonable need is shown by
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the owner. The court may consider evidence relative to present and
anticipated future highway traffic volume, future land development in the area,
and the amount and type of acreage separated by the highway in determining
the need for an underpass of larger dimensions than a standard cattle-pass of
reinforced concrete, metal, or other suitable material which provides usable
dimensions five feet wide by six feet three inches high. Where a herd of
greater than 50 milking cows is consistently maintained on the property, the
court may direct that the dimensions of the larger underpass shall be eight feet
in width and six feet three inches in height to be constructed of reinforced
concrete, and the owner of the farm property shall pay one-fourth of the
difference in overall cost between the standard cattle-pass and the larger
underpass. Where the owner of the farm property desires an underpass of
dimensions greater than eight feet in width and six feet three inches in height,
the underpass may be constructed if feasible and in accordance with
acceptable design standards, and the total additional costs over the
dimensions specified shall be paid by the owner. The provisions of this section
shall not be interpreted to prohibit the agency ef-transpertation and the
property owner from determining the specifications of a cattle-pass or
underpass by mutual agreement at any time, either prior or subsequent to the
date of the court’'s order. The owner of a fee title shall be interpreted to

include lessees of so-called lease land.
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provided,~when-an Disputes between a property owner ef-land-orrights and

the agency ef—transpertation—are—unable—to—agree on the amount of
compensation to be paid—and—fthe—agency—oftranspertation—desires—to
proceed-with-the-takingthe transpertation-board as a result of a taking shall

be resolved as follows:
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(1) If the owner's demand exceeds the agency's offer of just

compensation by $25,000.00 or less, the owner may obtain a determination of

damages by either:

(A) petitioning the transportation board, or

(B) filing a complaint or, if applicable, a motion to re-open a

judgment of condemnation, in superior court.

(2) If the owner’s demand exceeds the agency's offer of just

compensation by more than $25,000.00, the owner may obtain a determination

of damages by filing a complaint or, if applicable, a motion to re-open a

judgment of condemnation, in superior court.

(3) A property owner may file a petition, complaint, or motion under

subdivision (1) or (2) of this subsection no later than 3@ 90 days after the date

of the notice of taking required under subsection 506(b) of this chapter.

(4) A petition improperly filed with the board shall be transferred to the

superior court and, upon such transfer, the owner shall be responsible for

applicable court filing fees.

(b) The board or the court shall appoint a time and place in the a county

where the land is situated for examining-the-premises-and a hearing parties
Haterested, giving the parties at least 10 days written notice H-writihg-to-the
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{b)}Hthetand propesed-to-be-acquired of the hearing. If the property taken

extends into two or more counties, the board or court may hold a single
hearing in one of the counties to determine eempensation damages. In fixing

the place for the hearing, the transpertation board or court shall take-ate

consideration consider the needs of the parties.

(c) Unless the parties otherwise agree or unless the board or the court

determines that it is in the public interest to proceed on the question of

damages, any proceedings to determine damages shall be stayed pending the

final disposition of any appeal of the questions of necessity or public purpose.

(d) Upon demand, a party is entitled to a jury trial in superior court on the

issue of damages.

() The board or the court shall first determine the total damages as

between the agency and all interested persons claiming an interest in a subject

property, and the agency may thereafter withdraw from further proceedings

with respect to that property. The board or the court shall then determine any

further questions in the matter, including the apportionment of damages

among interested persons. Any board decision on damages shall include

findings of fact, and shall be served on the parties immediately after its

i ssuance.
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§ 512. ORBPERFHXING—COMPENSAHON_PAYMENT FOLLOWING

DECISON ON DAMAGES HNVERSE-CONDEMNATON,—RELOCATON

ASSISFANCE CREDIT OF STATE PLEDGED

aretaken. Within 30 days of the-beards-order a final decision on damages

and the exhaustion or expiration of all appeal rights, the agency shall fle-and

person—and pay or tender the owner the amount, if any, by which the award to

each the person entitled exceeds the amount previously paid or tendered by the
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— [Repealed.

(d) The credit of the state of Vermont is pledged to the payment of all
amounts awarded or allowed under the provisions of the chapter, and these
amounts shall be lawful obligations of the state of VVermont.

§ 513. APPEAL FROM-ORBERFHXING-COMPENSATHON OF DAMAGES

DECISON; JURY TRIAL

() A person

a+elocation-whe-s party dissatisfied with the a decision of the transportation

board as to the amount or_apportionment of damages awarded for-the-lands;

may appeal to the a superior court where the land is situated within ataety 30

days after the repert-has-beenfiled date of the decision, and any number of

persons aggrieved may join in the appeal.
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(b) Anry-persen A party appealing the award of damages-made-by the
transpertation boar d-and-the-agency-of-transpertation,shal-be is entitled to a

jurytrial in the superior court upon demand.

(c) A party aggrieved by a superior court decision on damages under this

section or section 511 of this chapter may appeal to the supreme court in

accordance with the Vermont Rules of Appellate Procedure.

§ 514. AWARD OF COSTS IN_DAMAGES ACTION; LITIGATION

EXPENSESIN INVERSE CONDEMNATION ACTION

payihg-the darmages-awarded: If a damages award by a court is more than the

agency’s offer of just compensation or offer of judgment, whichever is greater,

the court shall award the property owner his or her reasonable costs. If the

damages award is less than or equal to the greater of the agency’ s offer of just

compensation or offer of judgment, the court shall award the agency its

reasonabl e costs.

(b) If a court renders judgment in favor of a property owner in an inverse

condemnation action or if the agency effects a settlement of an inverse

condemnation action, the court shall award the owner his or her reasonable
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costs and other litigation expenses, including reasonable attorney, appraisal,

and engineering fees actually incurred because of the proceeding.

§515a. EVIDENCE OF HIGHWAY COMPLETION

§519. CONDOMINIUMS, COMMON AREASAND FACILITIES
(@ For purposes of this section, the terms “apartment owner,”

“association of owners,” “common areas and facHities™ facilities,” and

“declaration” shall have the same meanings as in the Condominium
Ownership Act, 27 V.SA. chapter 15.

(b) Notwithstanding any other provision of law, whenever the agency under
this chapter 5-ef-this-title proposes to acquire any common areas and facilities
of a condominium, the association of owners shall constitute the interested

person or persons interested in lands in lieu of the individual apartment
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owners for purposes of the necessity hearing, the compensation hearing, and
any appeal s therefrom.

(c) The agency shall serve one copy of the necessitypetition complaint and
summons upon the association of owners through one of its officers or agents,
instead of upon the individual apartment owners.

(d) The agency shall make the compensation check payable to the
association of owners, which shall then make proportional payments to the
apartment owners as their interests appear in the declaration.

Sec. 3. 19 V.SA. §1(12) isamended to read:

(12) “Highways’ are only such as are laid out in the manner prescribed
by statute; or roads which have been constructed for public travel over land
which has been conveyed to and accepted by a municipal corporation or to the
state by deed of a fee or easement interest; or roads which have been
dedicated to the public use and accepted by the city or town in which such
roads are located; or such as may be from time to time laid out by the agency

or town. However, the lack of a certificate of completion of a state or town

highway shall not alone constitute conclusive evidence that the highway is not

public. The term “highway’ includes rights-of-way, bridges, drainage
structures, signs, guardrails, areas to accommodate utilities authorized by law
to locate within highway limits, areas used to mitigate the environmental

impacts of highway construction, vegetation, scenic enhancements, and
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structures. The term * highway” does not include state forest highways,
management roads, easements, or rights-of-way owned by or under the control
of the agency of natural resources, the department of forests, parks and
recreation, the department of fish and wildlife, or the department of
environmental conservation.
* * * Conforming Changes* * *

Sec. 4. 5V.SA. 8652 isamended to read:
§ 652. PEHHONTO SUPERIOR COURT

The secretary of transportation or the legislative body of a municipality, as
defined in 24 V.SA. § 2001, or the committee representing two or more
municipalities, when authorized by vote of their |egislative bodies, may petition
a proceed in superior judge court as provided in 19 V.SA. chapter 5, except as
otherwise provided in this subchapter.
Sec. 5. REPEAL

5 V.SA. 8§ 654 (answer in airport condemnation proceedings) and 10 V.SA.

8 959 (determination of damages for taking of land for flood control project)

are repealed.
Sec. 6. 10 V.SA. 88 958 and 960 are amended to read:

§958. EMINENT DOMAIN; DETERMINING NECESSTY
(@) The commissioner of the department of environmental conservation

may petitien file a complaint in the superior court for any county in which a
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portion of the real estate lies to determine that necessity requires that the state
acquire real estate within the state, including real estate held for public use in
the name of the state or any municipality, for the purpose of flood control
projects.
* x %

(c) The petitton complaint, the service thereof and the proceedings in

relation thereto, including rights of appeal, shall conform with and be

controlled by ehapter5-of Fitle 19 V.SA. chapter 5.

§960. ENTRY AUTHORIZED

The commissioner of the department of environmental conservation or his
or her authorized agents may enter upon any real estate at reasonable times
and places for the purpose of making surveys or other investigations under this

section, subsection 952(b) and sections 953, 957-959 957-958, and 961 of this

titte. The owners of damaged real estate may recover for damages sustained
by reason of the preliminary entry authorized by this section in an action at
law against the commissioner.
Sec. 7. 24 V.SA. §4012 isamended to read:
8§ 4012. EMINENT DOMAIN; EXEMPTION OF PROPERTY FROM
EXECUTION

(a) Anauthority shall have the right to acquire by the exercise of the power

of eminent domain any real property which it may deem necessary for its
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purposes under this chapter after the adoption by it of a resolution declaring
that the acquisition of the real property described therein is necessary for such
purposes. An authority may exercise the power of eminent domain in the
manner provided for the condemnation of land or rights therein by-the-state

transpertation-beard as set forth in 19 V.SA. 88§ 501-514 500-514 and 519

and acts amendatory thereof or supplementary thereto. Property already
devoted to a public use may be acquired, provided that no real property
belonging to the city, county, state, or any political subdivision thereof may be
acquired without its consent.
* ok *

Sec. 8. 24 V.SA. § 5104 is amended to read:
§5104. PURPOSES AND POWERS

(&) The authority may purchase, own, operate, or provide for the operation
of land transportation facilities, and may contract for transit services, conduct
studies, and contract with other governmental agencies, private companies,
and individuals.

(b) The authority shall be a body politic and corporate with the powers
incident to a municipal corporation under the laws of the state of Vermont
consistent with the purposes of the authority, and may exercise all powers

necessary, appurtenant, convenient, or incidental to the carrying out of its

functions, including-but-ret-Hwited-to; the following:
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* * %

(11) within its area of operation, to acquire by the exercise of the power
of eminent domain any real property which it may have found necessary for its
purposes, in the manner provided for the condemnation of land or rights

therein as set forth in 19 V.S A. 88 501-514 500-514 and 519.

* * %

* * * Transition Provision * * *
Sec. 9. TRANSTION

(a) The state highway condemnation procedures of 19 V.SA. chapter 5 in

effect prior to July 1, 2012 shall continue to apply to all superior court and

transportation board proceedings brought by the agency prior to July 1, 2012.

(b) With respect to any superior court proceeding brought by the agency on

or after July 1, 2012 under 19 V.SA. chapter 5, as amended by this act, the

agency shall be required to demonstrate that it has satisfied the requirements

of this act with respect to precondemnation appraisals, offers of just

compensation, and negotiations with property owners.

Sec. 10. REPORT

By October 15, 2013, the agency shall submit to the house and senate

committees on judiciary and on transportation a report listing:
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(1) every acquisition of property, whether by agreement or through

condemnation, for which the agency prepared a waiver valuation in fiscal year

2013;

(2) the value of the property estimated in the waiver valuation;

(3) whether an appraisal of the property was obtained by the agency or

the property owner and, if so, the appraised value of the property;

(4) the date and the amount of the first offer made to the property

owner;

(5) the date and the amount of the final payment to the property owner

for the property; and

(6) whether the final payment to the property owner resulted from an

agreament prior to the filing of a condemnation action, an agreement

following the filing of a condemnation action, or a board or court decision on

compensation.
Sec. 11. TRAINING OF TRANSPORTATION BOARD MEMBERS

(a) Within 30 days after the effective date of this act, the executive

secretary of the transportation board shall arrange for transportation board

member s to be trained on:

(1) the methodology of condemnation appraisals;
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(2) the law of Vermont, including court decisions, governing the

determination of damages resulting from a condemnation for a state highway

project; and

(3) provisions of the Uniform Relocation Assistance and Real Property

Acquisition Properties Act related to the determination of damages.

(b) Within 30 days of a new member joining the board, the executive

secretary of the board shall arrange for the new member to be trained as

described in subsection (a) of this section.

* * * Fffective Date* * *
Sec. 12. EFFECTIVE DATES

(a) This section, Sec. 9 (transition provision), and Sec. 11 (training of

board members) of this act shall take effect on passage.

(b) All other sections shall take effect on July 1, 2012.
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