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H.258
Introduced by Representatives Klein of East Montpelier and Deen of
Westminster
Referred to Committee on
Date:
Subject: Conservation and development; environmental law enforcement;
public participation
Statement of purpose: This bill proposes to require the secretary of natural
resources, the land use panel, or the natural resources board to provide at |east
20 days during which an aggrieved person may comment on a draft assurance
of discontinuance or administrative order. The bill also requires a draft
assurance of discontinuance or administrative order to be published for notice
on the relevant website of the secretary of natural resources, the land use panel,
or the natural resources board. In addition, the bill would prohibit the
environmental division from signing an assurance of discontinuance or
administrative order until any additional filings or proceedings are compl ete,
including those filings or proceedings subsequent to atimely motion for
intervention. The bill would also alow for public notice and comment on

certain environmental tickets issued by the secretary of natural resources.

An act relating to public participation in environmental enforcement
proceedings

VT LEG 263024.3
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It is hereby enacted by the General Assembly of the State of Vermont:

.1. 10 V.S.A. § 8002 is amended to read:

§ 8802. DEFINITIONS
As in this chapter:

1)
6001(1) of thi

oard” means the natural resources board defined by subdivision
(2) “Complhance” means compliance with the statutes specified in
section 8003 of thistiNg, and with any related rules, permits, assurances, or
orders.
(3 “Investigator” m an investigator designated and duly authorized
by the secretary or the board.
(4) “Person” means any indivi§ual, partnership, company, corporation,
association, unincorporated association, )oint venture, trust, municipality, the
state of Vermont or any agency, department\or subdivision of the state, federal
agency, or any other legal or commercial entity.
(5) “Permit” means any permit, license, certiNcation, or transitional
operational authority issued under any of the statutes ified in section 8003
of thistitle.
(6) “Respondent” means a person who has committed oNs alleged to
have committed a violation.

(7) “Secretary” means the secretary of the agency of natura r

or the secretary’ s duly authorized representative.




10

11

12

13

14

15

16

17

18

19

20

21

BILL ASPASSED BY THE HOUSE AND SENATE H.258
2011 Page 3 of 24

(8) “Stop work order” means an order to cease construction or other

“Violation” means noncompliance with one or more of the statutes
specified if\section 8003 of thistitle, or any related rules, permits, assurances,
or orders.

(10) “Land¥se panel” means the land use panel of the board, as
established under chapter 151 of thistitle.

(11) “Economic benefit” means a reasonable approximation of any gain,
advantage, wrongful profit, oNdelayed avoided cost, financial or otherwise,
obtained as aresult of a violation\ Economic benefit shall not be limited to
only competitive advantage obtain

(12) “Environmental court” or “eryironmental division” means the
environmental division of the superior court\gstablished by 4 V.S.A. 8§ 30.

(13) “Adqgarieved person” means any persdn or persons having an interest

that is or may be adversely affected by avi olatiorkbi ect to an enforcement

action under this chapter.

(14) “Federally authorized or delegated program” m&ans an area of

environmental regulation where the U.S. Environmental Proé\i on Agency has

authorized or delegated to Vermont primary requlatory responsibil\y,

including the Clean Water Act, the Clean Air Act, and the Resource

Conservation and Recovery Act.

VT LEG 263024.3
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ec. 2. 10 V.S.A. § 8007 is amended to read:
8§ 8R07. ASSURANCES OF DISCONTINUANCE
(a) Wsan aternative to administrative or judicia proceedings, the
secretary, & the land use panel, may accept from a respondent an assurance of
discontinuancé\of aviolation. An assurance of discontinuance shall include:
(1) astatement of the facts which provide the basis for claiming the
violation exists and adescription of the alleged violation determined by the
secretary or the land use pgnel; and
(2) an agreement by th&respondent to perform specific actionsto
prevent, abate or alleviate environental problems caused by the violation, or
to restore the environment to its condiion before the violation, including
financial responsibility for such actions.
-
(c) An assurance of discontinuance shall be iNwriting and signed by the
respondent and shall specify the statute or regulatior\aleged to have been
violated. The draft assurance of discontinuance shall be\gimultaneously

published for public notice and filed with the attorney geners] and the

environmental division. Fhe-secretary-or-theland-use pana-shal post-afinal

VT LEG 263024.3
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envirorental division shall not sign the final draft of the assurance of

disconti r@qce until at least 20 days have passed from the date the draft

assurance wab\led and published for public notice. The date the draft

assurance was fil al be noted with thefiling. During the time period

between the filing of a¥raft assurance and the environmental division’'s

signing of afinal draft, the\environmental division shall allow an agagrieved

person or the attorney general 19 intervene as a matter of right under the

Vermont Rules of Civil ProceduAThe environmental division shall allow an

agarieved person or the attorney qen>sl to request a hearing under section

8012 of thistitle and shall grant a heari r}r its discretion. The environmental

division shall not sign an assurance of disco}vuance until it has reviewed any

additiona filings and evidence presented at anvkarinq granted under section

8012 of thistitle and any filings or proceedings sub: ent to atimaly motion

for intervention from an aggrieved person or the attorney Neneral, After such

review, the environmental division may sign the assurance&i sconti nuance

unless the environmenta division makes a finding that the ordeki nsufficient

to carry out the purposes of this chapter.

(d) If the respondent complies with an assurance of discontinuance sigoed

by the division, the respondent shall not be liable for additional civil or

VT LEG 263024.3
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riminal penalties with respect to the facts set forth in the assurance of

Sec. 3. \lO V.S.A. § 8008 is amended to read:
§8008. ABMINISTRATIVE ORDERS

() The secrgtary may issue an administrative order when the secretary
determines that a viQlation exists. The order shall be served as provided for
of Civil Procedure. A-copy-of-the-erderaso-shal-be

- An order shall be effective on receipt unless

under the Vermont Ru
stayed under subsection 8012(8) of thistitle.
(b) An order shall include:
(1) astatement of the facts whicly provide the basis for claiming the
violation exists,
(2) identification of the applicable statude, rule, permit, assurance or
order;

(3) astatement that the respondent, the attorneyN\general, or an aggrieved

person has aright to a hearing under section 8012 of this
description of the procedures for requesting a hearing;
(4) astatement that the order is effective on receipt unless ayed on
request for a hearing filed within 15 days;
(5) if applicable, adirective that the respondent take actions nec

achieve compliance, to abate potential or existing environmental or health

VT LEG 263024.3
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ards, and to restore the environment to the condition existing before the
violagion; and

a statement that unless the respondent, the attorney general, or an

aggrieved pdson requests a hearing under this section, the order becomes a

judicia order wien filed with and signed by the environmental eeurt division.
include:

(1) a“stop work\order that directs the respondent to stop work until a
permit isissued, compliancris achieved, a hazard is abated, or any
combination of the above. In i8guing such an order, the secretary shall
consider the economic effect of theé\grder on individuals other than the
respondent;

(2) astay of the effective date or progessing of a permit under section
8011 of thistitle; and

(3) aproposed penalty or penalty structure.

(d)(2) The administrative order and proof of servicg shall be

simultaneously published for public notice and filed with ¥e attorney general

and the environmental eeurt division. The environmental division shall not

sign the administrative order until at least 20 days have passed %m the date of

filing and public notice. The date the administrative order isfiled shall be

noted with thefiling. During the time period between the filing of adré‘order

and the environmental division’s signing afinal draft, the environmental

VT LEG 263024.3
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. matter of right under the Vermont Rules of Civil Procedure and shall alow

an agarieved person or the attorney general to request a hearing under section

8012§\thistitle. The eourt environmental division shall sign the

accordance with sbsection (a) of this section;

(B) The respgndent, the attorney general, or an aggrieved person does

not request a hearing in ad¢ordance with subsection (b) of this section; and

(C) Any additional Nlings or proceedings are complete, including

those subsequent to atimely mo\qn for intervention; and

{S)-the (D) The order otheNvise meets the requirements of this
chapter.

(2) When signed by the environmental eeurt division, the administrative

order shall become ajudicia order. YUpennetidg-by-theal

alatalaXV) alla AWa
\/ oo

Sec. 4. 10 V.S.A. § 8012 is amended to read:
§8012. REQUEST FOR HEARING

(a) A respondent, an aggrieved person, or the attorney general may\fequest

a hearing on an administrative order or an assurance of discontinuance issed

by the secretary. Notice of arequest for hearing shall be filed with the

VT LEG 263024.3
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gnvironmental division and the secretary. Upen-receipt-of-the-notice-the

occurred. An administrative order shall be reversed when it is determined that
aviolation has not\gccurred;

(2) affirm, or vacate and remand to the secretary an order or assurance
issued under subdivision 8007(a)(2) or 8008(b)(5) of thistitle. The
environmental division shall Wacate and remand an order or assurance under
this subdivision when a violation\s found to exist but the procedure contained

in the order or the assuranceisnot r nably likely to achieve the intended

result or isinsufficient to carry out the p\poses of this chapter;

(3) to affirm, modify, or reverse any pxovision of any order or assurance
issued by the secretary except those identified by subdivision (2) of this
subsection. In deciding whether to affirm or reversda stop work order under
this subdivision, the environmental division shall considlgr the economic effect
of the order on individuals other than the respondent;

(4) toreview and determine anew the amount of a penaty by applying
the criteria set forth in subsections 8010(b) and () of thistitle; an

(5) to affirm, modify, or dissolve an emergency order.

(c) Notice of the request for hearing shall be filed within 15 days of redgipt

of the order or within 20 days of the order’ s filing and publication for public

VT LEG 263024.3
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otice. The hearing shall be held before the environmental division within 30
of receipt by the division of the notice, unless continued for good cause.
The enyronmental division shall issue awritten decision within 20 days of the
conclusion\f the hearing, and no later than 60 days from the request for
hearing, unl he hearing process is extended for good cause. The decision
shall be sent to the\parties by certified mail, return receipt requested, and shall
include:

(1) astatement of cQnclusion as to whether aviolation exists and
findings of factsin support of\the conclusion;

(2) identification of the appicable statute, rule, permit, assurance, or
order;
(3) the order or assurance to be imRosed or penalty to be assessed, or

both, if aviolation is determined to exist;

(4) astatement that the respondent, an aglyieved person, the secretary,

and the attorney genera have aright to appeal the dgcision, and a description
of the procedures for requesting an appeal; and
(5) awarning that the decision will become fina if
requested within 10 days of the date the decision is received.
{e)(d) Notice of arequest for hearing shall stay the order and payment of
the pendlty, if imposed, pending the hearing. The secretary may issue

emergency order with regard to the alleged violation that is the subject of ¥e

hearing, if grounds for such an order develop during the hearing process.

VT LEG 263024.3
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H(e) Any claim aperson may have under aprivate right of action whichis
not\Jetermined in a proceeding under this chapter shall be preserved.

Sec. 5.\10 V.S.A. § 8013 is amended to read:

§8013. CQNDUCT OF HEARINGS; APPEAL; STAY

(@ The ary, the attorney general, or an aggrieved person shall have

the burden of prod by a preponderance of the evidence.

(b) Parties may beXepresented by counsel in hearings before the
environmental division. "Nhe agency of natural resources may represent itself.
A party may conduct cross- ination required for afull and true disclosure
of the facts.

(c) An appea from adecision of ¥ie environmental division may be taken
by the secretary or the respondent to theupreme court. The attorney general

or an aggrieved person also may appeal if thg attorney general or aggrieved

person has appeared as a party.

(d) An appeal by arespondent, an aggrieved person, or the attorney general

to the supreme court shall not stay an order, but shall styy payment of a
penalty. A respondent may petition the supreme court for
Sec. 6. 10 V.SA. § 8019 is amended to read:
§8019. ENVIRONMENTAL TICKETING

(@) The secretary and the board each shall have the authority to adOpt rules
for theissuance of civil complaints for violations of their respective enabl

statutes or rules adopted under those statutes that are enforceable in the judici

VT LEG 263024.3
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ureau pursuant to the provisions of chapter 29 of Title4. Any proposed rule
unagr this section shall include both the full and waiver penalty amounts for
each viglation. The maximum civil penalty for any violation brought under
this sectior\shall not exceed $3,000.00 exclusive of court fees.

(b) A civil xomplaint issued under this section shall preclude the issuing
entity from seekinly an additional monetary penalty for the violation specified
in the complaint wh y one of the following occurs: the waiver penalty is
paid, judgment is entered §fter trial or appeal, or a default judgment is entered.
Notwithstanding this preclusign, the agency and the board may issue additional
complaints or initiate an action uRder chapter 201 of thistitle, including a
monetary penalty when a violation is\continuing or is repeated, and may also
bring an enforcement action to obtain injynctive relief or remediation and, in
such additional action, may recover the cost8,of bringing the additional action
and the amount of any economic benefit ther ndent obtained as a result of
the underlying violation in accordance with subdivi§ons 8010(b)(7) and (c)(1)

of thistitle.

marking the complaint and returning it to the judicial bureau or by\otifying
the hearing officer at the hearing.
(d) Subsequent to the issuance of acivil complaint under this section

the conclusion of any hearing and appeal regarding that complaint, the

VT LEG 263024.3
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ollowing shall be considered part of the respondent’ s record of compliance

(4) A finding, after appeal, that the respondent committed a violation.

(e) For violations of statutes tRat implement afederally authorized or

delegated program, or any impl em&'mq rule, permit, assurance, or order:

(1) The secretary shall publish a ngtice of its intent to issue a civil

complaint, along with the contents of the proposed civil complaint. The public

shall have 30 calendar days to submit comme&prior to the issuance of the

civil complaint. At the close of the comment peré\the secretary shall

evaluate the appropriateness of the civil complaint inm\t of any and all

comments recei ved.

(2) A civil complaint shall not be considered diligent pr ution for the

purpose of precluding a private right of action.

VT LEG 263024.3
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7. 10V.S.A. §8020 is added to read:
8 8020. LICATION FOR NOTICE

When the secr the board, or the land use pandl is required under this

chapter to publish adraft or Tea assurance of discontinuance, an

administrative order, acivil complain any other information, the

information shall be posted to the rel evant webSike of the secretary, the board,

or the land use panel and shall be provided to any perso 0N reguest.

Sec. 8. EFFECTIVE DATE

This act shall take effect on July 1, 2011.

Sec. 1. 10 V.SA. 8 8002 isamended to read:
8§ 8002. DEFINITIONS
As used in this chapter:

* * %

(4) “Person” means any individual, partnership, company, corporation,
association, unincorporated association, joint venture, trust, municipality, the
state of Vermont or any agency, department or subdivision of the state, federal
agency, or any other legal or commercial entity.

* % %

(12) “Environmental court” or “environmental division” means the
environmental division of the superior court established by 4 V.SA. 8§ 30.

——&2\_" Federally authorized or delegated progran?_means an area of
environmenMwhere the U.S. Environmental Protection Agency
has authorized or deleqm primary regulatory responsibility,
including the Clean Water Act, the Mt, and the Resource
Conservation and Recovery Act.

" means the placing of the required information on the
website of the secretary, | initiates an enforcement action under this

chapter, or on the website of the board, if it TNrates=aa-cnforcement action
=HHcle=the-chaeter

VT LEG 263024.3
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(13) “Civil complaint” means an environmental citation issued by the
secretary or the board for a violation of a statute listed under subsection
8003(a) of thistitle.

(14) “Federally authorized or delegated program’ means an area of
environmental regulation where the U.S. Environmental Protection Agency
has authorized or delegated to Vermont primary regulatory responsibility,
including the Clean Water Act, the Clean Air Act, and the Resource
Conservation and Recovery Act.

(15) “ Post” means:

(A) placing a draft administrative order, assurance of
discontinuance, or civil complaint or a final administrative order, assurance of
discontinuance, or civil complaint on the website of the secretary if he or she
initiates an enforcement action under this chapter or on the website of the
board if it initiates an enforcement action; and

(B) providing public notice about the opportunity to:

(i)  submit written comments regarding a draft administrative
order, assurance of discontinuance, or civil complaint; or

(i) reguest intervention in a final administrative order, assurance
of discontinuance, or civil complaint.

Sec. 2. 10 V.S A. §8012 is amended to read:
§8012. REQUEST FOR HEARING

* * %

(b) The environmental division shall have authority to:

* * %

(2) affirm, or vacate and remand to the secretary an order issued under
subdivision 8008(b)(5) of this title. The environmental division shall vacate
and remand an order under this subdivision when a violation is found to exist

but the procedure contained in the order is net+easenably-ikely-to-achieve the
Hatendedresdlt insufficient to carry out the purposes of this chapter;

VT LEG 263024.3
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{e)(d) Notice of a request for hearing shall stay the order and payment of
the penalty, if imposed, pending the hearing. The secretary may issue an
emergency order with regard to the alleged violation that is the subject of the
hearing, if grounds for such an order develop during the hearing process.

H(e) Any claim a person may have under a private right of action which is
not determined in a proceeding under this chapter shall be preserved.

Sec. 3. 10 V.S A. § 8013 is amended to read:
8§ 8013. CONDUCT OF HEARINGS, APPEAL; STAY

(a) The secretary shall have the burden of proof by a preponderance of the
evidence.

(b) Parties may be represented by counsel in hearings before the
environmental division. The agency of natural resources may represent itself.
A party may conduct cross-examination required for a full and true disclosure
of the facts.

(c) An appeal from a decision of the environmental division may be taken
by the secretary, the board, or the respondent to the supreme court. The
attorney general also may appeal if the attorney general has appeared as a

party.
(d) An appeal by a respondent or the attorney general to the supreme court

shall not stay an order, but shall stay payment of a penalty. A respondent may
petition the supreme court for a stay of an order.

Sec. 4. 10 V.SA. 8 8014(a) isamended to read:

(@) The secretary may seek enforcement of a final administrative order,
final orders pursuant to an assurance of discontinuance, or civil complaints
pursuant to section 8019 of this title, or a landfill extension order in the civil,
criminal, or environmental division of the superior court.

Sec. 5. 10 V.S A. § 8019 is amended to read:
8§ 8019. ENVARONMENTAL FHCKETING CIVIL COMPLAINTS

(@) The secretary and the board each shall have the authority to adopt
rules for the issuance of civil complaints for violations of their respective
enabling statutes or rules adopted under those statutes that are enforceable in

he podbse—boreon popennel o e cpcsioione o cbonor 20 of Tl

VT LEG 263024.3
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environmental division. Any proposed rule under this section shall include
beth the full, minimum, and waiver penalty amounts for each violation. The
maximum civil penalty for any violation brought under this section shall not
exceed $3,000.00 exclusive of court fees.

(b) A civil complaint issued under this section shall preclude the issuing
entity from seeking an additional monetary penalty for the violation specified
in the complaint when any one of the following occurs: the waiver penalty is
paid, judgment is entered after trial or appeal, or a default judgment is
entered. Notwithstanding this preclusion, the agency and the board may issue
additional complaints or initiate an action under chapter 201 of this title,
including a monetary penalty when a violation is continuing or is repeated,
and may also bring an enforcement action to obtain injunctive relief or
remediation and, in such additional action, may recover the costs of bringing
the additional action and the amount of any economic benefit the respondent
obtained as a result of the underlying violation in accordance with
subdivisions 8010(b)(7) and (c)(1) of thistitle.

(c) The secretary or board chair and his or her duly authorized
representative shall have the authority to amend or dismiss a complaint by so
marking the complaint and returning it to the judieialburead environmental
division or by notifying the hearing officer or judge at the hearing.

(d) Subsequent to the issuance of a civil complaint under this section and
the concluson of any hearing and appeal regarding that complaint, the
following shall be considered part of the respondent’s record of compliance
when calculating a penalty under section 8010 of thistitle:

(1) The respondent’s payment of the full or waiver penalty stated in the
complaint.

(2) The respondent’s commission of a violation after the hearing before
the judietal-buread environmental division on the complaint.

(3) The respondent’s failure to appear or answer the complaint
resulting in the entry of a default judgment.

(4) Afinding, after appeal, that the respondent committed a violation.

(e) Penalties assessed under this section shall be deposited in the general
fund.

- 0 V.SA. §8020 is added to read:
8§ 8020. PUBLI CIPATION IN ENFORCEMENT

(a) Prior to sendi one order, assurance of discontinuance,
or civil complaint issued under this chaptertoste environmental division, the

secretary or the board shall post the administratNE*er.cjﬁI assurance of
discontinuance, or civil complaint for public notice and written t for
—

VT LEG 263024.3
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t\e secretary or the board shall evaluate the proposed action pursuant to the
wr\ten comments received. After the evaluation of the written comments, the
secré(arv or _the board may withdraw an administrative order, assurance of
discoanuance, or civil complaint. At the conclusion of the 30-day notice
period, N\no comments have been received, the secretary or the board shall file
the admi r%etrative order, assurance of discontinuance, or civil complaint with
the environ?nental division, and the environmental division shall process the
administrativé\order, assurance of discontinuance, or civil complaint as set out
elsewherein th|\chapter.

(b)  When thé\secretarv or board issues a final administrative order,
assurance of discogtinuance, or civil complaint, it shall be sent to the
environmental divisioN along with any written comments received during the
30-day comment period\ Concurrent with filing, the secretary or board shall
post the final propose\ action for public notice for 14 days. The
environmental division shW! hold the administrative order, assurance of
discontinuance, or civil comMaint for 14 days from the date of filing to allow
any person to file a motion\for permissive intervention pursuant to the
procedure in Rule 24(c) of the\Vermont Rules of Civil Procedure. At the
conclusion of the 14-day period, IN\no motion to intervene has been filed, the
environmental division shall proce the administrative order, assurance of
discontinuance, or civil complaint as SN out el sewhere in this chapter.

(c) In order for a person to intervege permissively in an administrative
order, assurance of discontinuance, or ciW| complaint, the person shall have
filed a written comment with the agency ™ board setting out the specific
objection to the proposed action during the 3§-day comment period required
under subsection (a) of this section.

(d)  When the secretary issues an emerqe%\administrative order, the
pre-filing public notice and comment provisions con}ﬂi ned in this section shall
not apply. The environmental division shall Xt on the emergency
administrative order as required by section 8009 of thig title. The secretary
shall publish the emergency administrative order concurrdat with filing it with
the environmental division. A person shall have 14 daysNrom the date the
emergency administrative order is filed to file a motio\for permissive
intervention. A motion to intervene shall not stay an emergency\admi nistr ative

order. \a

(e) The environmental division shall evaluate a motion from an\agarieved
person for permissive intervention in light of Rule 24(b)(1) of the\{ermont
Rules of Civil Procedure. A motion for permissive intervention shall Yearly
state the basis for the claim that the administrative order, assurand¢ of
discontinuance, or civil complaint is insufficient to carry out the purpose\of
this chapter. A hearing may be held on the motion for permissive interventi&q‘

VT LEG 263024.3
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Yo the discretion of the environmental division. When the environmental
stion determines that a motion to intervene fails to meet the requirements
for ba'missive intervention, the court shall deny the motion.

0] en the environmental division permits an aggrieved person to
intervene,\[ shall be for the sole purpose of establishing that the terms of an
administrathe order, emergency administrative order, assurance of
disconti nuancé\or civil complaint are insufficient to carry out the purposes of
this chapter. \’he intervenor shall have the burden of proof by a
preponderance of\he evidence that the administrative order, emergency
administrative order\aswrance of discontinuance, or civil complaint is
insufficient to carry ouN;he purposes of this chapter. A hearing may be held
on the claim that the adNnistrative order, emergency administrative order,
assurance of discontinuance\or civil complaint is insufficient to carry out the
purposes of this chapter in the\discretion of the environmental division. The
environmental division upon fi nBioq that the proposed action is insufficient to
carry out the purposes of this chab&er shall inform the parties in writing and
shall include the basis of its decision éqd shall vacate the proposed action.

() The secretary or board shall no%se any motion filed for permissive
intervention, but when the environmentd division permits a person to
intervene, the secretary or board may opposX the intervenor’s claim that the
proposed action is insufficient to carry out th&wfposes of this chapter. The
secretary shall investigate all citizen complaints & a violation of a federally
authorized or delegated program and shall respondo known complainants in
writing.

(h) As used in this section, an “ aggrieved person” S a person who
alleges an injury to a particularized interest protected by a Satute listed under
subsection 8003(a) of this section, and the alleged injury is Nfributable to a
violation addressed by an assurance of discontinuance, adminiative order,
emergency order, or civil complaint issued under this chagter. An
organization or association is an aggrieved person under this sectN\\n when
one or more of its members would be an aggrieved person in his or h& own
right, the interests at stake are germane to the purposes of the organizatiog or
association, and neither the claim asserted nor the relief requested by the
organization or association requires participation of the individual member.

Sec. 6. 10 V.SA. § 8020 is added to read:
8§ 8020. PUBLIC PARTICIPATION IN ENFORCEMENT

(a) Aggrieved person. As used in this section, an “aggrieved person”
means a person who alleges an injury to a particularized interest protected by
a statute listed under subsection 8003(a) of this section, and the alleged injury
is attributable to a violation addressed by an assurance of discontinuance,
administrative order, emergency order, or civil complaint issued under this
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chapter. An organization or association is an aggrieved person under this
section when one or more of its members would be an aggrieved person in his
or_her own right, the interests at stake are germane to the purposes of the
organization or association, and neither the claim asserted nor the relief
requested by the organization or association requires participation of the
individual member.

(b) Draft and final action. Prior to issuing an administrative order,
assurance of discontinuance, or civil complaint under this chapter and sending
it to the environmental division, the secretary or the board shall post a draft
copy of the administrative order, assurance of discontinuance, or civil
complaint for public notice and written comment for 30 days. At the
conclusion of the 30-day notice and written comment period, the secretary or
the board shall evaluate the proposed action pursuant to the written comments
received. After the evaluation of the written comments, the secretary or the
board may withdraw an administrative order, assurance of discontinuance, or
civil complaint. At the conclusion of the 30-day notice period, if no comments
have been received, the secretary or the board shall file the draft as a final
administrative order, assurance of discontinuance, or civil complaint with the
environmental division, and the environmental divisson may review and
approve as an order of the court the administrative order, assurance of
discontinuance, or civil complaint as set out elsewhere in this chapter. When
the secretary or board issues a final administrative order, assurance of
discontinuance, or civil complaint, it shall be sent to the environmental
division along with any written comments received during the 30-day comment
period. Concurrent with filing with the environmental division, the secretary
or board shall post the final proposed action for public notice for 14 days.

(c) Filing with court. The environmental division shall hold the
administrative order, assurance of discontinuance, or civil complaint for
14 days from the date of filing to allow any person who has filed written
comments under subsection (b), who is not satisfied with the final action of the
agency or the board, and who meets the definition of “aggrieved person”
under subsection (a) of this section to file a motion for permissive intervention
pursuant to the procedure in Rule 24(c) of the Vermont Rules of Civil
Procedure.

(d) Court action without motion to intervene. At the conclusion of the
14-day period, if no motion to intervene has been filed, the environmental
division shall take into consideration any comments received and in its
discretion, with or without a hearing, shall issue an order to affirm, vacate, or
remand the administrative order, assurance of discontinuance, or civil

complaint.

(e) Condition precedent to intervention. In order for a person to intervene
permissively in an administrative order, assurance of discontinuance, or civil
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complaint, the person shall have filed written comments with the agency or
board setting out the specific objection to the proposed action during the
30-day comment period required under subsection (b) of this section.

(f)  Court action upon motion to intervene. A motion for permissive
intervention shall clearly state the basis for the claim that the administrative
order, assurance of discontinuance, or civil complaint is insufficient to carry
out the purposes of this chapter. A hearing may be held on the motion for
permissive intervention in the discretion of the environmental division. When
the environmental division determines that a motion to intervene fails to meet
the reguirements for per missive intervention, the court shall deny the motion.

(g)  Emergency administrative order. When the secretary issues an
emergency administrative order, the prefiling public notice and comment
provisions contained in this section shall not apply. The environmental
division, without comment or hearing, shall act on the emergency
administrative order as required by section 8009 of thistitle and may issue its
own order. The secretary shall publish the emergency administrative order
concurrent with filing it with the environmental division. A person shall have
14 days from the date the emergency administrative order is filed to file a
motion for permissive intervention. A motion to intervene shall not stay an
emergency administrative order.

(h) Sandard of review on motion to intervene. The environmental division
shall evaluate a motion from an aggrieved person for permissive intervention
in light of Rule 24(b)(1) of the Vermont Rules of Civil Procedure. When the
environmental division permits an aggrieved person to intervene, it shall be for
the sole purpose of establishing that the terms of an administrative order,
emergency administrative order, assurance of discontinuance, or civil
complaint are insufficient to carry out the purposes of this chapter. The
intervenor shall have the burden of proof by a preponderance of the evidence
that the administrative order, emergency administrative order, assurance of
discontinuance, or civil complaint is insufficient to carry out the purposes of
this chapter. A hearing may be held on the claim that the administrative order,
emergency administrative order, assurance of discontinuance, or civil
complaint is insufficient to carry out the purposes of this chapter in the
discretion of the environmental division. The environmental division upon
finding that the proposed action is insufficient to carry out the purposes of this
chapter shall inform the parties in writing and shall include the basis of its
decision and shall vacate the proposed action.

(i) Authority of secretary to object. The secretary or board shall not
oppose any motion filed for permissive intervention. When the environmental
division permits a person to intervene, the secretary, the board, or the
respondent may oppose the intervenor’s claim that the proposed action is
insufficient to carry out the purposes of this chapter.
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(1) Response to citizen complaints. The secretary shall investigate all
citizen complaints of a violation of a federally authorized or delegated
program and shall respond to known complainants in writing.

10 V.SA. § 8021 is added to read:

(a) When the secretary ds monies from a special fund to remediate an
environmental violation, the secrefaswlnay recover such monies through an
administrative_order, emergency admini3matiye order, or assurance of
discontinuance issued under this chapter.

(b) When costs are recovered under this section, they shal
-nto the special fund from which they were expended

Sec. 7. 10 V.SA. §8021 isadded to read:
8§ 8021. COST RECOVERY

(a) In addition to any existing authority, the secretary, in issuing an
administrative order, emergency order, or assurance of discontinuance under
this chapter, may recover monies expended from a special fund for a cleanup
related to an environmental violation, provided that such recovered monies not
exceed $20,000.00.

(b) When monies are recovered under this section, they shall be deposited
into the special fund from which they wer e expended.

Sec. 8. 4V.SA. 81102 isamended to read:
§1102. JUDICIAL BUREAU; JURISDICTION

(@ A judicial bureau is created within the judicial branch under the
supervision of the supreme court.

(b) Thejudicial bureau shall have jurisdiction of the following matters:

* * %

(6) Violations of 24 V.SA. § 2201, relating to littering, burning of solid
waste, and illegal dumping.
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(d) Three hearing officers appointed by the court administrator shall
determine waiver penalties to be imposed for violations within the judicial
bureau’ s jurisdiction, except:

(1) Municipalities shall adopt full and waiver penalties for civil
ordinance violations pursuant to 24 V.SA. 8 1979. For purposes of municipal
violations, the issuing law enforcement officer shall indicate the appropriate
full and waiver penalty on the complaint.

Sec. 9. 4V.SA. §1106 isamended to read:
8§ 1106. HEARING

(b) The hearing shall be held before a hearing officer and conducted in an
impartial manner. The hearing officer may, by subpoena, compel the
attendance and testimony of witnesses and the production of books and
records. All witnesses shall be sworn. The burden of proof shall be on the
state or municipality to prove the allegations by clear and convincing
evidence. As used in this section, “clear and convincing evidence” means
evidence which establishes that the truth of the facts asserted is highly
probable. Certified copies of records supplied by the department of motor
vehicles; or the agency of natural resources—erthe-hatural+esources-board
and presented by the issuing officer or other person shall be admissible
without testimony by a representative of the department of motor vehicles; or
the agency of natural resour ces;-erthenatural+esoureesboard.

(e) A state’s attorney may dlsmlss or amend a complal nt;—except—that

Sec. 10. 4 V.SA. 81107 isamended to read:
8§ 1107. APPEALS

(@) A decision of the hearing officer may be appealed to the criminal

division of the superior court—exeeptfor—a-decision—ti-a—proceeding-under
subdivision—1102(b}{1A—of this-titte. The proceeding before the criminal

division of the superior court shall be on the record, or at the option of the
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defendant, de novo. The defendant shall have the right to trial by jury. An
appeal shall stay payment of a penal ty and the |mp05|t| on of points.

(c) If adecision is appealed, the state’s attorney of the county in which the
violation occurred shall represent the state, and the state’s attorney, grand
juror, or munici pal attorney shall represent the mun|C|paI|ty I-n—an—appeal—te

(d) No appeal as of right exists to the supreme court. On motion made to
the supreme court by a party, the supreme court may allow an appeal to be
taken to it from the criminal erenvirenmental division of the superior court.

1. SALVAGE YARD OPERATIONAL STANDARDS
0. 93 of the Acts of the 2009 Adj. Sess. (2010) is amended to

Sec. 6. REPEAL

24 V.SA. § 2248(a) (statutory 0 ional standards for salvage yards) is
repealed Mareh—31—2011 on the effecti ate of the rules required by
24 V.SA. §2248.

Sec. 12. EFFECTIVE DATE

This act shall take effect on July 1, 2011, except for Sec. 11 which take
ffect on passage. —~
Sec. 11. EFFECTIVE DATE
This act shall take effect on July 1, 2012.
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