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S.257

Introduced by Senators MacDonald and Racine

Referred to Committee on

Date:

Subject: Labor; workers compensation; task force recommendations
Statement of purpose: This bill proposes to enact the recommendations of the
workers compensation employee classification, coding, and fraud enforcement

task force.

An act relating to workers' compensation

It is hereby enacted by the General Assembly of the State of Vermont:
Sec. 1. 13V.SA. § 2024 is amended to read:
§2024. WORKERS COMPENSATION FRAUD

Any person, including an employee, employer, medical case manager,
health care provider, vocational rehabilitation provider, or workers
compensation insurance carrier who, knowingly and with intent to defraud
makes a fal se statement or representation for the purpose of obtaining,
affecting, or denying any benefit or payment under-theprovisions-ef-chapter9
ofTFitle 2%; either for her or himself or for any other person, shal forfeit all

benefits or payments obtained as a result of the fal se statement or
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representation and all or a portion of any right to compensation under the
provisions of chapter 9 of Title 21 as determined by the commissioner and:

(1) For fraud involving $10,000.00 or more, be fined not more than
$100,000.00 or imprisoned not more than three years, or both.

(2) For fraud involving less than $10,000.00, be fined not more than
$10,000.00 or imprisoned not more than two years, or both.

Sec. 2. 21 V.SA. § 601 isamended to read:
8601. DEFINITIONS
Unless the context otherwise requires, words and phrases used in this
chapter shall be construed as follows:
* %

(14) “Worker” and “employee” means an individua who has entered
into the employment of, or works under contract of service or apprenticeship
with, an employer. Any reference to aworker who has died as the result of a
work injury shall include areference to the worker’ s dependents, and any
reference to aworker who isaminor or incompetent shall include areference
to the minor’ s committee, guardian, or next friend. The term “worker” or
“employee” does not include:

* %
(F) The sole proprietor or partner owner or partner owners of an

unincorporated business provided:
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or-beth-partiesto-the-agreement unless the sole proprietor or partner notifies

the commissioner that he or sheisto be included within the provisions of this

chapter; the submission of a contract or an amendment to a contract to elect

coverage of the sole proprietor or partner shall be considered sufficient notice.

* * %

(1) _An independent contractor if it can be demonstrated that the

independent contractor meets all of the following conditions:

(i) Maintains a separate business with a separate office,

eguipment, materials, or other facilities and has continuing recurring business

liahilities or obligations.

(ii) Holds or has applied for afederal employer identification

number with the Internal Revenue Service or has filed business or

salf-employment income tax returns with the federal Internal Revenue Service

based on that work or servicein the previous vear.

(iii) Operates under awritten contract that specifies that the

i ndependent contractor complies with all of the following:

(1) Will perform specific services or work for specific amounts

of money, and the independent contractor controls the means of performing the

services or work.

(11 _Incurs the main expenses related to the service or work that

the independent contractor performs under contract.

VT LEG 250482.1
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(111) _Isresponsible for the satisfactory completion of work or

services that he or she contracts to perform and is liable for afailure to

complete the work or service.

(1V) Receives compensation for work or service performed

under awritten contract on a commission or per-job competitive bid basis and

not on any other basis.

(V) May redize aprofit or suffer aloss under contracts to

perform work or service.

(iv) Voluntarily elected the status of independent contractor.

Coercing an individual to sign a statement of independent contractor status or

to obtain other documents of such status is fal se representation and is subject to

the pendties found in section 708 of thistitle.

Sec. 3. 21 V.SA. §692isamended to read:
§692. PENALTIES

(a) If after hearing under section 688 of thistitle, the commissioner
determines that an employer has failed to comply with the provisions of
section 687 of thistitle, the employer shall be assessed an administrative
penalty of not more than $100.00 for every day the employer neglected to

secure liability.

VT LEG 250482.1
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(b) Additionally; If an employer whe fails to comply with the provisions of
section 687 of thistitle for a period of five days after notice from the

commissioner, the commissioner shall order the premises of that employer

closed and that all business operations cease until the employer has secured

workers compensation insurance, and the employer shall be assessed an

administrative penalty of not more than $250.00 for every day after five days

that the employer failsto secure workers compensation coverage as required

in section 687 of thistitle. Fhe-commissioner-may,-aftergiving-netice-and-after

(c) If any employer failsto secure or retain workers compensation

insurance within two years after receiving an order to obtain insurance or a
notice that the commissioner intends to order the premises closed as-deseribed
Ha-subsection-{(b)-of this-section,-without-further-netice, the commissioner shall
order the premises of that employer closed and that all business operations
cease until the employer has secured workers' compensation insurance.

(d) An employer who violates the closure order described in subsections

(b) and (c) of this section shall be fined not more than $5,000.00 or be

imprisoned for not more than 30 days, or both.
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Sec. 4. 21 V.SA. § 1301 is amended to read:
§1301. DEFINITIONS

The following words and phrases, as used in this chapter, shall have the
following meanings unless the context clearly requires otherwise:

*x
(6)(A)(i) “Employment,” subject to the other provisions of this

subdivision (6), means service within the jurisdiction of this state, performed
prior to January 1, 1978, which was employment as defined in this subdivision
prior to such date and, subject to the other provisions of this subdivision,
service performed after December 31, 1977, by an employee, as defined in
subsections 3306(i) and (o) of the Federal Unemployment Tax Act, including
service in interstate commerce, performed for wages or under any contract of
hire, written or oral, expressed or implied. Services partly within and partly
without this state may by election as-hereirbefore-provided be treated as if
wholly within the jurisdiction of this state. Ardwhenever Whenever an
employing unit shal-have has elected to come under the provisions of asimilar

act of astate where a part of the services of an employee are performed, the

commissioner, upen-hisor-her after approval of said the el ection aste-any-such

employee, may treat the services covered by said-approved-election the
employing unit as having been performed wholly without the jurisdiction of

this state.

VT LEG 250482.1
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(B) Services performed by an individual for wages shall be deemed

to be employment subject to this chapter unless and-unti-it-isshown-to-the

excluded under this chapter.

(C) Theterm “employment” shal does not include:

*

*

*

(xxii) Service performed by an independent contractor if the

employer can demonstrate that the independent contractor meets al of the

following conditions:

VT LEG 250482.1
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(1) Maintains a separate business with his or her own office,

equipment, materials, or other facilities and has continuing or recurring

liabilities or obligations.

(1) Holds or has applied for afederal employer identification

number with the federal Internal Revenue Service or has filed business or

salf-employment income tax returns with the federal Internal Revenue Service

based on that work or servicein the previous year.

(111) Operates under awritten contract which specifies that the

independent contractor:

(aa) Will perform specific services or work for specific

amounts of money and under which the independent contractor controls the

means of performing the services or work.

(bb) Incursthe main expenses related to the service or work

that he or she performs under contract.

(cc) Isresponsiblefor the satisfactory completion of work or

services that he or she contracts to perform and is liable for afailure to

complete the work or service.

(dd) Receives compensation for work or service performed

under awritten contract on a commission or per-job competitive bid basis and

not on any other basis.
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(ee) May redize aprofit or suffer aloss under contracts to

perform work or service.

(1V) Voluntarily eected the status of independent contractor.

Coercing an individual to sign a statement of independent contractor status or

to obtain other documents of such status is fal se representation and subject to

the pendties found in section 1369 of thistitle.

* * %

Sec. 5. 21 V.SA. § 1314 is amended to read:
§1314. —REPORTS AND RECORDS
* x %

(h) Any employing unit which fails to report employment and separation
information with respect to a claimant and wages paid to a claimant required
under subsection (b) of this section shall be subject to a penalty of $35-00
$100.00 for each such report not received by the prescribed due date, which
penalty shall be collected in the manner provided for the collection of
contributions in section 1329 of thistitle and shall be paid into the contingent
fund provided in section 1365 of thistitle. If the employing unit demonstrates
that its failure was due to areasonable cause, the commissioner may, in his or

her discretion, waive the penalty.
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Sec. 6. 21 V.SA. § 1314aisamended to read:
§ 1314a. —QUARTERLY WAGE REPORTING REQUIRED
*x

(H(@Q) Any employing unit or employer which fails to file any report
required by this section shall be subject to a penalty of $35.00 $100.00 for each
such report not received by the prescribed due dates, which shall be collected
in the manner provided for the collection of contributions in section 1329 of
thistitle and shall be paid into the contingent fund provided in section 1365 of
thistitle. If the employing unit demonstrates that its failure was due to a
reasonabl e cause, the commissioner may waive the penalty.

(2) Any employing unit or employer that failsto properly classify an

individual as aworker or employee as defined in subdivision 601(14) of this

title shall be subject to a penalty of $5,000.00 which shall be collected in the

manner provided for the collection of contributions in section 1329 of thistitle

and shall be paid into the contingent fund provided in section 1365 of thistitle.

If the employing unit demonstrates that its failure was due to areasonable

cause, the commissioner may waive the penaty.

* * %

(h) The commissioner may require that an employer or employing unit

provide the department of labor with the federal employer identification

number and name of an independent contractor, as that term is defined by
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subdivision 1301(6)(C)(xxii) of thistitle, on each quarterly employment and

wage report for the quarter that the contractor provided service.

Sec. 7. 21 V.SA. § 1328 is amended to read:
§1328. FILING REPORTS; FAILURE

The commissioner shall impose a penalty of $35:00 $100.00 for each failure
by an employer to file any contribution report required under section 1322 of
thistitle on or before the date on which the report is due, which shall be
collected in the manner provided for the collection of contributionsin section
1329 of thistitle and shall be paid into the contingent fund provided in section
1365 of thistitle. If the employer demonstrates that its failure was dueto a
reasonabl e cause, the commissioner may waive the penalty.
Sec. 8. 21 V.SA. § 1369 isamended to read:
§1369. FALSE STATEMENTSTO AVOID CHAPTER

A person shaHnet who wilfully and-Htentionalhy-make makes afalse
statement or representation to avoid becoming or remaining subject to this
chapter, or to avoid or reduce a contribution or other payment required of an

employer under this chapter for either himself or herself or for any other

person, after notice and opportunity for hearing may be assessed an

administrative penalty of not more than $5,000.00 total, as determined to be

appropriate by the commissioner after a determination by the commissioner

VT LEG 250482.1
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that the person has wilfully made afalse statement or representation of a

material fact.
Sec. 9. 21 V.SA. § 1373 isamended to read:
§1373. GENERAL PENALTY

A person who violates a provision of this chapter or any lawful rule or
regulation of the board, for which no other penalty is provided, shall be fined
not more than $56-60 $5,000.00 or be imprisoned not more than 30 days, or
both.
Sec. 10. INSURANCE FRAUD TASK FORCE

(@) Thereis created an insurance fraud task force to be composed of seven

members to include the following:

(1) The commissioner of banking, insurance, securities, and health care

administration or designee.

(2) The attorney general or designee.

(3) Two members of the house to be appointed by the speaker.

(4) Two members of the senate to be appointed by the committee on

committees.

(5) A member of theinsurance industry appointed by the American

I nsurance Association.

(b) The task force shall meet as needed.

(c) Thetask force shall:
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(1) Solicit broad-based input from insurers and members of law

enforcement on the development of an insurance fraud bureau similar to the

M assachusetts model.

(2) Issue afina report on or before November 15, 2010. Thefina

report shall be provided to the house committee on commerce and the senate

committee on economic development, housing and general affairs and shall

outline the task force' s findings and recommendations regarding the

development of an insurance fraud bureau as well as any other relevant issues.

Sec. 11. REPORT; DEPARTMENT OF BANKING, INSURANCE,
SECURITIES, AND HEALTH CARE ADMINISTRATION;
DEPARTMENT OF LABOR

On or before November 15, 2010, the department of banking, insurance,

securities, and health care administration and the department of labor shall

report to the house committee on commerce and the senate committee on

economic development, housing and genera affairs regarding the following:

(1) The implementation of the workers compensation reguirementsin

No. 54 of the Acts of 2009 as well as the enforcement of Vermont labor

standards more generaly, including:

(A) the number and outcome of departmental audits and

i nvestigations; and
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(B) an assessment of the efficacy of the new workers' compensation

fraud staff positions created in Sec. 106 of No. 54 of the Acts of 2009.

(2) Thefinancial costs of misclassification and miscoding.
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