
House Proposal of Amendment

S. 64

An act relating to growth center designations an appeals of such
designations.

The House proposes to the Senate to amend the bill by striking Secs. 2
(creation of growth center board), 3 (changes to growth center designation
process), 4 (enterprise zone study committee), and 5 (effective dates;
transition; application) in their entirety and inserting in lieu thereof new Secs.
2, 3, 4, 5, and 6 to read as follows:

Sec. 2. 24 V.S.A. § 2792 is amended to read:

§ 2792. VERMONT DOWNTOWN DEVELOPMENT BOARD

(a) A “Vermont downtown development board,” also referred to as the
“state board,” is created to administer the provisions of this chapter. The state
board shall be composed of the following members, or their designees:

(1) The the secretary of commerce and community development;

(2) The the secretary of transportation;

(3) The the secretary of natural resources;

(4) the commissioner of public safety;

(5) the state historic preservation officer;

(6) a person appointed by the governor from a list of three names
submitted by the Vermont Natural Resources Council, the Preservation Trust
of Vermont, and Smart Growth Vermont;

(7) a person appointed by the governor from a list of three names
submitted by the Association of Chamber Executives; and

(8) three public members representative of local government, one of
whom shall be designated by the Vermont league of cities and towns League of
Cities and Towns, and two shall be appointed by the governor;

(9) a member of the Vermont planners association (VPA) designated by
the association;

(10) the chair of the natural resources board or a representative of the
land use panel of the natural resources board designated by the chair; and

(11) a representative of a regional planning commission designated by
the Vermont association of regional planning and development agencies
(VAPDA) and an alternate representative designated by VAPDA to enable all
applications to be considered by a representative from a regional planning
commission other than the one of which the applicant municipality is a



member. The alternate designated by VAPDA may vote only when the
designated representative does not vote.

(b) In addition to the permanent members appointed pursuant to subsection
(a) of this section, there shall also be two regional members from each region
of the state on the downtown development board; one shall be designated by
the regional development corporation of the region and one shall be designated
by the regional planning commission of the region. Regional members shall be
nonvoting members and shall serve during consideration by the board of
applications from their respective regions. Regional members designated to
serve on the downtown development board under this section, may also serve
as regional members of the Vermont economic progress council established
under 32 V.S.A. § 5930a.

(c) The state board shall elect its chair from among its membership.

(d) The department of economic, housing, and community affairs
development shall provide staff and administrative support to the state board.

(e) On or before January 1, 1999, the state board shall report to the general
assembly on the progress of the downtown development program.

(f) In situations in which the state board is considering applications for
designation as a growth center, in addition to the permanent members of the
state board, membership shall include as a full voting member a member of the
Vermont planners association (VPA) designated by the association; the chair
of the natural resources board or a representative of the land use panel of the
natural resources board designated by the chair; and a representative of a
regional planning commission designated by the Vermont association of
regional planning and development agencies (VAPDA) and an alternate
representative designated by VAPDA to enable all applications to be
considered by a representative from a regional planning commission other than
the one to which the applicant municipality is a member. The alternate
designated by VAPDA may vote only when the designated representative does
not vote.

Sec. 3. 24 V.S.A. § 2793c is amended to read:

§ 2793c. DESIGNATION OF GROWTH CENTERS

* * *

(b) Growth center designation application assistance.

(1) By October 1, 2006, the chair of the land use panel of the natural
resources board and the commissioner of housing and community affairs
jointly shall constitute a planning coordination group which shall develop a
coordinated process to: A subcommittee of the state board, to be known as the
growth center subcommittee, shall develop and maintain a coordinated
preapplication review process in accordance with this subdivision (1). The



members of the growth center subcommittee shall be the members of the state
board described under subdivisions 2792(1), (6), (7), (9), and (10) of this title
and the member designated by the Vermont League of Cities and Towns under
subdivision 2792(8) of this title. The growth center subcommittee shall elect a
chair from among its members. In carrying out its duties, the growth center
subcommittee shall have the support of the staff of the department of
economic, housing, and community development and of the natural resources
board.

(A) The purpose of the growth center subcommittee is to:

(i) ensure consistency between regions and municipalities
regarding growth centers designation and related planning;

(B)(ii) provide municipalities with a preapplication review process
within the planning coordination group early in the local planning process;

(C)(iii) coordinate encourage coordination of state agency review on
matters of agency interest; and

(D)(iv) provide the state board with ongoing, coordinated staff
support and expertise in land use, community planning, and natural resources
protection.

(B) Under the preapplication review process, a municipality shall
submit a preliminary application to the growth center subcommittee, consisting
of a draft growth center map and a brief explanation of planning and
implementation policies that the municipality anticipates it will enact prior to
submission of an application under subsection (d) of this section in order to
guide development inside the growth center and maintain the rural character of
the surrounding area, to the extent that it exists. This preapplication review
process shall be required prior to filing of an application under subsection (d)
of this section. The growth center subcommittee shall solicit comments from
state agencies regarding areas of respective agency interest; evaluate the
preliminary application for conformance with the requirements of this section;
identify potential issues related to the growth center’s boundary and
implementation tools; and provide recommendations for addressing those
issues through adjustment to the growth center’s boundary, revisions to
planned implementation tools, or consideration of alternative implementation
tools. Preliminary review shall be available to municipalities while they are
engaged in the municipal planning process so that recommendations may be
considered prior to the adoption of the municipal plan and associated
implementation measures.

(2) This program shall include the following:

(A) The preparation of After consultation with the growth center
subcommittee and the land use panel of the natural resources board, the



commissioner of economic, housing and community development or designee
shall prepare a “municipal growth centers planning manual and
implementation checklist” to assist municipalities and regional planning
commissions to plan for growth center designation. The implementation
manual shall identify state resources available to assist municipalities and shall
include a checklist indicating the issues that should be addressed by the
municipality in planning for growth center designation. The manual shall
address other relevant topics in appropriate detail, such as: methodologies for
conducting growth projections and build-out analyses; defining appropriate
boundaries that are not unduly expansive; enacting plan policies and
implementation bylaws that accommodate reasonable densities, compact
settlement patterns, and an appropriate mix of uses within growth centers;
planning for infrastructure, transportation facilities, and open space; avoiding
or mitigating impacts to important natural resources and historic resources; and
strategies for maintaining the rural character and working landscape outside
growth center boundaries.

(B) A preapplication review process that allows municipalities to
submit a preliminary application to the planning coordination group, consisting
of a draft growth center map and a brief explanation of planning and
implementation policies that the municipality anticipates enacting in order to
guide development inside the growth center and maintain the rural character of
the surrounding area, to the extent that it exists. Department and land use
panel staff shall solicit comments from state agencies regarding areas of
respective agency interest; evaluate the preliminary application for
conformance with the requirements of this section; identify potential issues
related to the growth center boundary and implementation tools; and provide
recommendations for addressing those issues through adjustment to the growth
centers boundary, revisions to planned implementation tools, or consideration
of alternative implementation tools. Preliminary review shall be available to
municipalities while they are engaged in the municipal planning process so that
recommendations may be considered prior to the adoption of the municipal
plan and associated implementation measures.

(C) Ongoing (3) In consultation with the growth center
subcommittee, the commissioner of economic, housing and community
development or designee shall provide ongoing assistance to the state board to
review applications for growth center designation, including coordinating
review by state agencies on matters of agency interest and evaluating
applications and associated plan policies and implementation measures for
conformance with the definition under subdivision 2791(12) of this title and
any designation requirements established under subsection (e) of this section.

(D)(4) The Vermont municipal planning grant program shall make
funding for activities associated with growth centers planning a priority
funding activity, and the Vermont community development program shall



make funding for activities associated with growth centers planning a priority
funding activity under the planning grant program.

* * *

(d) Application and designation requirements. Any application for
designation as a growth center shall be to the state board and shall include a
specific demonstration that the proposed growth center meets each provision of
subdivisions (e)(1)(A) through (J) of this section. In addition to those
provisions, each of the following shall apply:

(1) a demonstration that the growth center proposal meets the definition
of a growth center established in subdivision 2791(12) of this title; In the
event that a proposed growth center lacks one or a portion of one of the
characteristics listed in subdivision 2791(12)(B) of this title, the application
shall contain an explanation of the unique circumstances that prevent the
growth center from possessing that characteristic and why, in the absence of
that characteristic, the proposed growth center will comply with the purposes
of this chapter and all other requirements of this section.

(2) Any demonstration that an application complies with subdivision
(e)(1)(C) of this section shall include an analysis, with respect to each existing
designated downtown or village or new town center located within the
applicant municipality, of current vacancy rates, opportunities to develop or
redevelop existing undeveloped or underdeveloped properties and whether
such opportunities are economically viable, and opportunities to revise zoning
or other applicable bylaws in a manner that would permit future development
that is at a higher density than existing development.

(2) a (3) A map and a conceptual plan for the growth center;.

(3) identification of important natural resources and historic resources
within the proposed growth center, the anticipated impacts on those resources,
and any proposed mitigation;

(4) when the secretary of agriculture, food and markets has developed
guidelines in compliance with 6 V.S.A. § 8, the applicant shall demonstrate
that the approved municipal plan and the regional plan both have been updated
during any five-year plan readoption that has taken place since the date the
secretary of agriculture, food and markets developed those guidelines, have
been used to identify areas proposed for agriculture, and have been designed so
as to avoid the conversion of primary agricultural soils, wherever possible;

(5) a demonstration:

(A) that the applicant has a regionally confirmed planning process
and an approved municipal plan, pursuant to section 4350 of this title;

(B) that the approved plan contains provisions that are appropriate to
implement the designated growth center proposal;



(C) that the applicant has adopted bylaws in conformance with the
municipal plan that implement the provisions in the plan that pertain to the
designated growth center;

(D) that the approved plan and the implementing bylaws further the
goal of retaining a more rural character in the area surrounding the growth
center, to the extent that a more rural character exists, and provide reasonable
protection for important natural resources and historic resources located
outside the proposed growth center;

(6) a capital budget and program adopted in accordance with section
4426 of this title, together with a demonstration that existing and planned
infrastructure is adequate to implement the growth center;

(7) a (4) A build-out analysis and needs study that demonstrates that
the growth center:

(A) is of an appropriate size sufficient to accommodate a majority of
the projected population and development over a 20-year planning period in a
manner that is consistent with the definition under subdivision 2791(12) of this
title; and

(B) does not encompass an excessive area of land that would
involve the unnecessary extension of infrastructure to service low-density
development, or result in a scattered or low-density pattern of development at
the conclusion of the 20 year planning period;

(8) a demonstration:

(A) that the growth center will support and reinforce any existing
designated downtown, village center, or new town center located in the
municipality or adjacent municipality by accommodating concentrated
residential neighborhoods and a mix and scale of commercial, civic, and
industrial uses that is consistent with the anticipated demand for those uses
within the municipality and region;

(B) that the proposed growth center growth cannot reasonably be
achieved within an existing designated downtown, village center, or new town
center located within the applicant municipality meets the provisions of
subdivision (e)(1)(J) of this section.

(5) An explanation of all measures the applicant has undertaken to
encourage a majority of growth in the municipality to take place within areas
designated under this chapter. In the case of a growth center that is associated
with a designated downtown or village center, the applicant shall also explain
the manner in which the applicant’s bylaws and policies will encourage growth
to take place first in its designated downtown or village center and second in
its proposed growth center.

(e) Designation decision.



(1) Within 90 days of the receipt of a completed application, after
providing notice as required in the case of a proposed municipal plan or
amendment under subsection 4384(e) of this title, and after providing an
opportunity for the public to be heard, the state board formally shall designate
a growth center if the state board finds, in a written decision, that the growth
center proposal meets each of the following:

(A) that the The growth center proposal meets the definition of a
growth center established in subdivision 2791(12) of this title;, including
planned land uses, densities, settlement patterns, infrastructure, and
transportation within the center and transportation relationships to areas
outside the center. In the event that a proposed growth center lacks one or a
portion of one of the characteristics listed in subdivision 2791(12)(B) of this
title, the state board shall not approve the growth center proposal unless it finds
that the absence of that characteristic will not prevent the proposed growth
center from complying with the purposes of this chapter and all other
requirements of this section. This subdivision (A) does not confer authority to
approve a growth center that lacks more than one characteristic listed in
subdivision 2791(12)(B) of this title.

(B) The growth center will support and reinforce any existing
designated downtown, village center, or new town center located in the
municipality or adjacent municipality by accommodating concentrated
residential neighborhoods and a mix and scale of commercial, civic, and
industrial uses that are consistent with the anticipated demand for those uses
within the municipality and region.

(C) The growth that is proposed to occur in the growth center cannot
reasonably be achieved within an existing designated downtown, village
center, or new town center located within the applicant municipality.

(D) In the case of a growth center that is associated with a designated
new town center, the applicable municipal bylaws provide that areas within the
growth center that will be zoned predominantly for retail and office
development will be located within the new town center.

(E) In the case of a growth center that is associated with a designated
downtown or village center:

(i) the applicant has taken all reasonable measures to ensure that
growth is encouraged to take place first in the designated downtown or village
center and second in the proposed growth center; and

(ii) the applicable municipal bylaws provide that, with respect to
those areas within the growth center that will be located outside the designated
downtown or village center and will be zoned predominantly for retail and
office development:



(I) such areas will serve as a logical expansion of the
designated downtown or village center through such means as sharing of
infrastructure and facilities and shared pedestrian accessibility; and

(II) such areas will be subject to enacted land use and
development standards that will establish a development pattern that is
compact, oriented to pedestrians, and consistent with smart growth principles.

(B) that the (F) The applicant has identified important natural
resources and historic resources within the proposed growth center and the
anticipated impacts on those resources, and has proposed mitigation;.

(C) that the (G) The approved municipal plan and the regional plan
both have been updated during any five-year plan readoption that has taken
place since the date the secretary of agriculture, food and markets has
developed guidelines in compliance with 6 V.S.A. § 8, have been used to
identify areas proposed for agriculture, and have been designed so as to avoid
the conversion of primary agricultural soils, wherever possible;.

(D)(H)(i) that the The applicant has a regionally confirmed planning
process and an approved municipal plan, pursuant to section 4350 of this title;

(ii) that the The approved plan contains provisions that are
appropriate to implement the designated growth center proposal;

(iii) that the The applicant has adopted bylaws in conformance
with the municipal plan that implement the provisions in the plan that pertain
to the designated growth center;, including:

(I) bylaw provisions that ensure that land development and use
in the growth center will comply with smart growth principles; and

(II) with respect to residential development in the growth
center, bylaw provisions that allow a residential development density that is:

(aa) at least four dwelling units per acre; and

(bb) a higher development density if necessary to conform
with the historic densities and settlement patterns in residential neighborhoods
located in close proximity to a designated downtown or village center which
the growth center is within or to which the growth center is adjacent under
subdivision 2791(12)(A)(i) or (ii) of this title; and

(iv) that the The approved plan and the implementing bylaws
further the goal of retaining a more rural character in the areas surrounding the
growth center, to the extent that a more rural character exists, and provide
reasonable protection for important natural resources and historic resources
located outside the proposed growth center;.

(E) that the (I) The applicant has adopted a capital budget and
program in accordance with section 4426 of this title, and that existing and



planned infrastructure is adequate to implement the growth center;.

(F) that the (J) The growth center:

(i) is of an appropriate size sufficient to accommodate a majority
of the projected population and development over a 20-year planning period in
a manner that is consistent with the definition under subdivision 2791(12) of
this title, and that the growth center;

(ii) does not encompass an excessive area of land that would
involve the unnecessary extension of infrastructure to service low-density
development or result in a scattered or low-density pattern of development at
the conclusion of the 20-year planning period; and

(iii) using a 20-year planning period commencing with the year of
the application, is sized to accommodate each of the following:

(I) an amount of residential development that is no more than
150 percent of the projected residential growth in the municipality; and

(II) an amount of commercial or industrial development, or
both, that does not exceed 100 percent of the projected commercial and
industrial growth in the municipality.

(G)(i) that the growth center will support and reinforce any existing
designated downtown, village center, or new town center located in the
municipality or adjacent municipality by accommodating concentrated
residential neighborhoods and a mix and scale of commercial, civic, and
industrial uses consistent with the anticipated demand for those uses within the
municipality and region;

(ii) that the proposed growth center growth cannot reasonably be
achieved within an existing designated downtown, village center, or new town
center located within the applicant municipality.

* * *

(3) Within 21 days of a growth center designation under subdivision (1)
of this subsection, a person or entity that submitted written or oral comments to
the state board during its consideration of the application for the designated
growth center may request that the state board reconsider the designation. Any
such request for reconsideration shall identify each specific finding of the state
board for which reconsideration is requested and state the reasons why each
such finding should be reconsidered. The filing of such a request shall stay the
effectiveness of the designation until the state board renders its decision on the
request. On receipt of such a request, the state board shall promptly notify the
applicant municipality of the request if that municipality is not the requestor.
The state board shall convene at the earliest feasible date to consider the
request and shall render its decision on the request within 90 days of the date
on which the request was filed.



(4) Except as otherwise provided in this section, growth center
designation shall extend for a period of 20 years. The state board shall review
a growth center designation no less frequently than every five years, after
providing notice as required in the case of a proposed municipal plan or
amendment under subsection 4384(e) of this title, and after providing an
opportunity for the public to be heard. For each applicant, the state board may
adjust the schedule of review under this subsection so as to coincide with the
review of the related and underlying designation of a downtown, village center,
or new town center. If, at the time of the review, the state board determines
that the growth center no longer meets the standards for designation
established in this section in effect at the time the growth center initially was
designated, it may take any of the following actions:

* * *

(4)(5) At any time a municipality shall be able to apply to the state
board for amendment of a designated growth center or any related conditions
or other matters, according to the procedures that apply in the case of an
original application.

* * *

Sec. 4. 24 V.S.A. § 2793d is amended to read:

§ 2793d. DESIGNATION OF VERMONT NEIGHBORHOODS

(a) A municipality that has a duly adopted and approved plan and a
planning process that is confirmed in accordance with section 4350 of this title,
has adopted zoning bylaws and subdivision regulations in accordance with
section 4442 of this title, and has a designated downtown district, a designated
village center, a designated new town center, or a designated growth center
served by municipal sewer infrastructure or a community or alternative
wastewater system approved by the agency of natural resources, is authorized
to apply for designation of a Vermont neighborhood. A municipal decision to
apply for designation shall be made by the municipal legislative body after at
least one duly warned public hearing. Designation is possible in two different
situations:

* * *

(2) Designation by expanded downtown board in towns without growth
centers. If an application is submitted in compliance with this subsection by a
municipality that does not have a designated growth center and proposes to
create a Vermont neighborhood that has boundaries that include land that is not
within its designated downtown, village center, or new town center, the
expanded downtown board shall consider the application. This application
may be for approval of one or more Vermont neighborhoods that are outside
but contiguous to a designated downtown district, village center, or new town



center. The application for designation shall include a map of the boundaries
of the proposed Vermont neighborhood, including the property outside but
contiguous to a designated downtown district, village center, or new town
center and verification that the municipality has notified the regional planning
commission and the regional development corporation of its application for
this designation.

(b) Designation Process. Within 45 days of receipt of a completed
application, the expanded downtown board, after opportunity for public
comment, shall designate a Vermont neighborhood if the board determines the
applicant has met the requirements of subsections (a) and (c) of this section.
When designating a Vermont neighborhood, the board may change the
boundaries that were contained in the application by reducing the size of the
area proposed to be included in the designated neighborhood, but may not
include in the designation land that was not included in the application for
designation. A Vermont neighborhood decision made by the expanded board
is not subject to appeal. Any Vermont neighborhood designation shall
terminate when the underlying downtown, village center, new town center, or
growth center designation terminates.

* * *

(e) Length of Designation. Initial designation of a Vermont neighborhood
shall be for a period of five years, after which, the expanded state board shall
review a Vermont neighborhood concurrently with the next periodic review
conducted of the underlying designated downtown, village center, new town
center or growth center, even if the underlying designated entity was originally
designated by the downtown board and not by the expanded state board.
However, the expanded board, on its motion, may review compliance with the
designation requirements at more frequent intervals. If at any time the
expanded state board determines that the designated Vermont neighborhood no
longer meets the standards for designation established in this section, it may
take any of the following actions:

* * *

Sec. 5. PAYMENT FOR UTILITY BURIAL; DESIGNATED AREAS;

WORKSHOP; REPORT

(a) On or before November 1, 2010, the public service board shall conduct
a workshop and, following the workshop and no later December 15, 2010, the
department of public service shall submit a report containing recommendations
on the question of paying for the burial of utility facilities and apparatus that
are located in a designated downtown development district, designated village
center, designated new town center development district, designated growth
center, or designated Vermont neighborhood under chapter 76A of Title 24.
The workshop and report shall address, evaluate, and include recommendations



on at least each of the following possibilities for payment for the burial of such
facilities and apparatus:

(1) Payment by the utility.

(2) Payment by the customers of the utility located within the boundary
of the municipality containing the designated area, through a surcharge on
rates.

(3) Payment by the customers of the utility located within the boundary
of the designated area, through a surcharge on rates.

(4) Shared payment by the utility and the municipality.

(5) Payment by the municipality.

(6) Other sources of and arrangements for payment.

(b) The department shall apply 24 V.S.A. § 2790 (historic downtown
development; legislative policy and purpose) and 30 V.S.A. § 202a (state
energy policy) in performing the evaluations and making the recommendations
contained in the report.

(c) The board shall give at least 12 days’ prior notice of the workshop to
the Vermont downtown development board under 24 V.S.A. § 2792; the
agencies of commerce and community development, of natural resources, and
of transportation; the department of public service; the natural resources board;
the state historic preservation officer; the Vermont Natural Resources Council;
the Preservation Trust of Vermont; Smart Growth Vermont; the Association of
Chamber Executives; the Vermont League of Cities and Towns; the Vermont
Planners Association; the Vermont Association of Regional Planning and
Development Agencies; the utilities that provide electric transmission or
distribution, cable television, or local telephone exchange service in Vermont;
and such other entities as have requested prior notice or whom the board
determines should receive notice. A representative of the department of public
service shall attend and participate in the workshop.

(d) The report shall be submitted to the house and senate committees on
natural resource and energy.

(e) For the purpose of this section, “utility” means a person or entity
producing, transmitting, or distributing communications, cable television,
electricity, or other similar commodity that directly or indirectly serves the
public.

Sec. 6. EFFECTIVE DATES; DESIGNATIONS; APPLICATION

(a) This section and Sec. 5 of this act shall take effect on passage.

(b) No later than July 1, 2010, the Vermont planners association and the
Vermont association of regional planning and development shall designate the



members of the Vermont downtown development board described in Sec. 2 of
this act, 24 V.S.A. § 2792(a)(9) and (11), that those provisions authorize them
respectively to designate.

(c) Secs. 1 through 4 of this act shall take effect on July 1, 2010, and shall
apply to applications for designation under 24 V.S.A § 2793c that are filed and
to reviews of designations under 24 V.S.A § 2793c(e)(4) that are commenced
on or after July 1, 2010.


