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H.590

Introduced by Representatives Grad of Moretown and Jewett of Ripton
Referred to Committee on

Date:

Subject: Court procedure; chancery proceedings; foreclosure

Statement of purpose: This bill proposes to establish a program to require
mediation in actions for foreclosure of a mortgage on any dwelling house of

four units or less that is occupied by the owner as a principal residence.

An act relating to mediation in forecl osure proceedings

It is hereby enacted by the General Assembly of the State of Vermont:

.1. 12V.SA. § 4523 is amended to read:
§ 4523. NUE; JOINDER OF PARTIES; RECORDING
(b) The plaintiff shall fite@ copy of the complaint in the town clerk's office

in each town where the mortgaged erty islocated. The plaintiff shall

attach to the complaint proof of ownership oftge mortgage and note, including

i ghments and

evidence of the mortgage note, mortgage deed, and
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prémises between the dates of filing the copy of foreclosure and the recording
of thef{na judgment in the proceedings. Without further notice or service,
those persyns shall be bound by the judgment entered in the cause and be
foreclosed fron al rights or equity in the premises as completely as though
they had been par¥esin the original action.
Sec. 2. 12 V.SA. § 4531gis amended to read:
§ 4531a. FORECLOSURE; ROWER OF SALE

(8 When apower of saleis cyntained in a mortgage and the plaintiff in the
foreclosure complaint, or the defendaqt in his or her answer requests a sale, the
court may upon entry of judgment of forgclosure order that if the property is
not redeemed within the time period allowed\by the court, the property be sold
pursuant to such power and the court may furthex determine the time and
manner of the sale. If asaleis ordered with respectXp any property other than
farmland or a dwelling house of twe four units or less Wgen currently occupied
by the owner as hisor her principa residence, the redempti period shall be
eliminated or reduced by the court to no more than 30 days. If e property is
not redeemed, the plaintiff shall thereupon execute the power of salg and do al
things required by it or by the court. No sale of a dwelling house of twhg four

units or less when currently occupied by the owner as his or her principal

VT LEG 251846.1
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of foreclosure, the mogtgagee or assignee may, upon breach of mortgage

condition, exercise the poyver of sale without first commencing a foreclosure

action or obtaining a foreclosyre decree, and may give notices and do all such

acts as are authorized or required\by the power, including the giving of a

foreclosure deed upon the completioRof the foreclosure sale; but no sale under

and by virtue of a power of sale shall be\alid and effectual to foreclose the

mortgage unless the conditions of sections 4832 and 4533a of thistitle are

complied with.

Sec. 3. 12 V.S.A. chapter 163, subchapter 9 is added to\ead:

Subchapter 9. Mediation in Foreclosure AchNons

§4701. MEDIATION PROGRAM ESTABLISHED

() This subchapter establishes a program to require mediation

actions

for foreclosure of a mortgage on any dwelling house of four units ork thatis

occupied by the owner as a principal residence.

VT LEG 251846.1
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\ shall promul gate such rules as are necessary to implement the program.

(c) \I'he supreme court shall compile alist of mediators who are qualified to

act as mediators under this subchapter, who shall be licensed to practice law in

the state, traixed in mediation and foreclosure law, and knowledgeabl e about

relevant mortqakasﬁ stance programs and regul ations relating to loan

modifications.

(d) Theforeclosure iation program under this subchapter shall be

supported by court fees palkﬁv plaintiffsin foreclosure actions and

administered by the supreme couxt.

§4702. NOTICE IN FORECLOS&E ACTIONS

(a2) Whenever aperson commenc&gq action for foreclosure of a mortgage

on any dwelling house of four units or I%s\ﬂat is occupied by the owner as a

principal residence, the plaintiff shall attach toXe front of the foreclosure

complaint aform notice in lanquage prescribed by tRe supreme court that is

readily understandable by the genera public.

(b) At aminimum, the form notice shall contain the foll&wing:

(1) astatement that failure to answer the complaint wilﬁesult in

foreclosure of the property subject to the mortgage;

(2) asample answer with an explanation that the defendant may \ill out

the form and return it to the court as the answer to the complaint;

VT LEG 251846.1
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Wi se contacts the court, the case will be scheduled for mediation; and

) adescription of the mediation program under this subchapter.

8 4703.&DIATION

(@) In an&ti on for foreclosure of a mortgage on any dwelling house of four

units or less thakoccupi ed by the owner as aprincipal residence, whenever

the defendant files an\answer, returns the sample answer referred toin

subdivision 4702(b)( 2)§\[hi s subchapter, or otherwise contacts the court in a

foreclosure action prior to a\hrecl osure sale, the court shall refer the case to

mediation pursuant to this subchapter.

(b) At any time during medi atio\vnder this subchapter, the mediator may

refer the defendant to housing counselhxor mortgage assistance programs.

(c) In al mediations under this subchapX(, the plaintiff shall:

(1) Consider al available foreclosure pr tion tools, including

rei nstatement, loan modification, forbearance, deedXn-lieu of foreclosure, and

short sale.

(2) Use dll applicable federal and state guidelines onYoan modification,

including the Home Affordable M odification Program quidelk and net

present value test where applicable, in considering aloan modificat\on.

(3) Wherethe plaintiff claims that a pooling and service or sSimi

agreement prohibits modification, produce a copy of the agreement.

VT LEG 251846.1
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Cconsideration of each available foreclosure prevention tool, including the data

and&tors considered in evaluating a particular foreclosure prevention tool.

(5) Vpon the request of the defendant, produce a copy of the property

appraisal, Ié\pavment history, loss mitigation history, or any other document

contained in thel servicing file or combination of these.

(d)(1) Except as pxovided in subdivision (2) of this subsection, the

following persons shal%rtici pate in person in any mediation under this

subchapter:

(A) the mortgagee, an v other person, including the mortgagee' s

servicing agent, who has the autho}y to agree to a proposed settlement, loan

modification, or dismissal of theforec&,lre action;

(B) counsd for the plaintiff; and

(C) counsd for the defendant, if repr ted.

(2) The court may, for good cause, permit bertv identified in

subdivision (1) of this subsection to participate in medi&ion by

videoconferencing.

(e) The mediator shall include in the mediation process undy this

subchapter any other person the mediator determines is necessary fr effective

mediation.

VT LEG 251846.1



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED BY THE HOUSE AND SENATE H.590
2010 Page 7

DT

\(a) The mortgagee and the mortgagee' s servicing agent, if aparticipant in a

medﬁnion under this subchapter, shall make a good faith effort to mediate all

i ssues.

(b) A failuke to comply with the requirements of section 4703 of thistitle

shall be deeme(hbe afailure to mediate in good faith.

(c) Failureto m;btein good faith under this section shall result in

dismissal of the foredl é(e action with prejudice and such other sanctions as

the court deems appropriate.

§4705. MEDIATION REPOR

A mediator shall complete arepo for each mediation under this

subchapter, including:

(1) adescription of the parties compliance with each of the

requirements of this subchapter; and

(2) the mediator’s opinion as to whether m ion was in good faith as

required by section 4704 of thistitle.

§4706. NO ENTRY OF JUDGMENT OR FORECLOSURE SALE

(a) In any foreclosure action commenced after the effecti\&ate of this

subchapter that is referred to mediation under this subchapter, no fikal

judgment shall be entered by the court until the mediator has submi tté‘a report

VT LEG 251846.1
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h‘mediation was in good faith as required by section 4704 of thistitle.

(b)\If adefendant requests mediation after judgment has been entered, the

plaintiff M@y not proceed with aforeclosure sale until after the mediation has

been compléd, the mediator has submitted his or her report to the court, and

the court has authwrized the plaintiff to proceed with the sale.

§4707. EFFECT ORNMEDIATION PROGRAM ON FORECLOSURE

ACTIONS FILEQ PRIOR TO EFFECTIVE DATE

The court may, in its digeti on, require mediation in any foreclosure action

on amortgage on any dwelling heuse of four units or less that is occupied by

the owner as a principal residence that was commenced prior to the effective

date of this subchapter but has not vetg,llted in foreclosure sae.

§4708. FINANCIAL INFORMATION CBNFIDENTIAL; NO WAIVER OF

RIGHTS; COSTS OF MEDIATION; EXEMPTIONS

(a) Financia information disclosed during a rré(ation under this

subchapter shall be deemed confidential and shall not b& available for public

i nspection but shall be made available, as necessary, to the

urt, to any

attorneys who have entered appearances in the action, and tot\hxparti estothe

mediation.

VT LEG 251846.1
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this subsection shall be kept by the court separate from other documentsin the

actionend shall not be used for purposes other than the mediation.

(c) Thiparties rightsin aforeclosure action are not waived by their

partici patiohq mediation under this subchapter.

(d) The plaintXf shall pay the required costs for any mediation under this

subchapter.

(e) No plaintiff may Skift costs of mediation to the defendant, including the

mediator’ s fees, attorney’ s&s related to mediation, and travel costs related to

mediation.

(f) The reguirements of this subchapter shall not apply to aforeclosure

action involving aloan for which therAno third-party servicing agent.

§4709. ANNUAL REPORT

(a) The supreme court shall report annually 1§ the general assembly on the

following:

(1) The performance of the mediation program under this subchapter,

including the number of defendants who are notified of mediation, referrals to

mediation, and defendants who participate in mediation.

(2) The results of mediation, including the number of |oans restructured,

principal write-downs, interest rate reductions, loan term extensions,

deeds-in-lieu of foreclosure, and other outcomes of mediation.

VT LEG 251846.1
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(3) The specific terms of all loan modifications achieved through
medi atiom\including reductions in monthly mortgage payments, reductions in

interest rate, forgiveness of principal, and extensions of loan term.

(b) The courts of this shall maintain such records relating to the

mediation program under this%er as are necessary to meet the reporting

requirement of this section.

Sec. 4. EFFECTIVE DATES

This section and 12 V.S.A. § 4701 in Sec. 3 of this act shal e effect upon

passage. The remainder of this act shall take effect on July 1, 2010.

. 1. Rule 80.1 of the Vermont Rules of Civil Procedure is amended to read:
RULBENG0.1. FORECLOSURE OF MORTGAGES AND JUDGMENT LIENS

« Process.

(1) Complaint.Nhe complaint in an action for foreclosure shall set forth
the name of the mortgagdk.and mortgagee, the date of the mortgage deed, the
description of the premises, Qe debt or claim secured by the mortgage, any
attorney’s fees claimed und agreement in the mortgage or other
instrument evidencing indebtedn any assignment of the mortgage, the
condition contained in the mortgage desq alleged to have been breached, the
names of all parties in interest and, as toNsach party in interest, the date of
record of the instrument upon which the int is based, shall pray that
defendants’ equity of redemption in the premi e foreclosed and explain
that the defendant or defendants must enter their earance in order to
receive notice of the foreclosure judgment which will
money they must deposit to redeem the premises and the perio
them to deposit this amount. The plaintiff shall attach to the co
of the note and mortgage and proof of ownership thereof, incing all
assignments and endorsements of the note and mortgage. All par in
interest shall be joined as parties defendant. Failure to join any party

VT LEG 251846.1
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ot be joi néd with a claim for a deficiency except when a defendant in the
anywer has requested foreclosure pursuant to a power of sale in the mortgage.

* % %

Sec. 2. 2 V.SA. §4523(b) isamended to read:

(b) TR plaintiff shall file a copy of the complaint, without supporting
attachments\in the town clerk’s office in each town where the mortgaged
property is lodated. The clerk of the town shall minute on the margin of the
record of the moxtgage that a copy of foreclosure proceedings on the mortgage
isfiled. The filing\shall be sufficient notice of the pendency of the action to all
persons who acquirg any interest or lien on the mortgaged premises between
the dates of filing the copy of foreclosure and the recording of the final
judgment in the proceengs. Without further notice or service, those persons
shall be bound by the judiment entered in the cause and be foreclosed from all
rights or equity in the prenmiges as completely as though they had been parties
in the original action.

Sec. 3. 12 V.SA. §4531aisamdqded to read:
§4531a. FORECLOSURE; POWER OF SALE

(a) Wnhen a power of saleis contalQed in a mortgage and the plaintiff in the
foreclosure complaint, or the defendar\in his or her answer requests a sale,
the court may upon entry of judgment of Yoreclosure order that if the property
is not redeemed within the time period allgwed by the court, the property be
sold pursuant to such power and the court myy further determine the time and
manner of the sale. If a saleis ordered with reNpect to any property other than
farmland or a dwelling house of twe four units ol ess when currently occupied
by the owner as his or her principal residence, the\edemption period shall be
eliminated or reduced by the court to no more than 80 days. If the property is
not redeemed, the plaintiff shall thereupon execute thelyower of sale and do all
things required by it or by the court. No sale of a dwelNng house of twe four
units or less when currently occupied by the owner as Nis or her principal
residence may take place within seven months of service Qf the foreclosure
complaint, unless the court finds that the occupant is makiQg waste of the
property or the parties mutually agree after suit to a shorter perNQd.

(b) When a power of sale is contained in a mortgage relXing to any
property except for a dwelling house of #we four units or less that ioccupied
by the owner as a principal residence, or farmland, instead of a it and
decree of foreclosure, the mortgagee or assignee may, upon breach of
mortgage condition, exercise the power of sale without first commenciNg a
foreclosure action or obtaining a foreclosure decree, and may give notices aQd

VT LEG 251846.1
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thistithe are complied with.

* * %

Sec. 4. 12 \SA. chapter 163, subchapter 9 isadded to read:
Subchapter 9. Mediation in Foreclosure Actions
8 4701. MEDIA}NON PROGRAM ESTABLISHED

(a) This subchapter establishes a program to assure the availability of
mediation and comp\ance with the federal Home Affordable Modification
Program (* HAMP”) r&luirements in actions for foreclosure of a mortgage on
any dwelling house of fbur units or less that is occupied by the owner as a
principal residence.

(b) To be gualified to {ct as a mediator under this subchapter, an
individual shall be licensed to pNactice [aw in the state and shall be required to
have taken a specialized, contWuing legal education training course on
foreclosure prevention or loss mNigation approved by the Vermont Bar

§4702. OPPORTUNITY TO MEDIAT

(a) Prior to commencing an action foNforeclosure of a mortgage on any
dwelling house of four units or less thatNs occupied by the owner as a
principal residence, Vermont counsd for tNe mortgagee shall notify the
mortgagor that an action for foreclosure is imXinent, and that mediation is
available in order to consider alternatives to foreNosure. The notice shall be
given by any method capable of showing proof N delivery of two copies
thereof, with a self-addressed, stamped envelope, to the mortgagor personally,
or by leaving copies thereof at the mortgagor’s dwelng with a person of
suitable age and discretion then residing therein. Mortdggee' s counsel shall
simultaneously send notice to the department of banking, inyrance, securities,
and health care administration’s mortgage assistance progham, which shall
maintain_a list of all mortgagors who have been sent a\notice of the
opportunity to mediate.

(b) The notice shall bein substantially the following form:
IMPORTANT NOTICE TO HOMEOWNER
To: _[Name(s) of homeowner(s)]
I YOU ARE AT RISK OF LOSING YOUR HOME !

VT LEG 251846.1



BILL ASPASSED BY THE HOUSE AND SENATE H.590
2010 Page 13

\efore any foreclosure case is filed, you have the right to meet with your

lendex or mortgage servicer and a neutral third person (a “ mediator”) to
explordways to stay in your home, including possible modification of the terms
of your &isting mortgage. To do this, you must ask for a meeting within 20
days of r&g’\\/i ng this notice. Smply fill in your name, address, telephone
number, anA\e-mail address, if any, below, sign and date one copy of this
notice and mal\ it back to your lender’s lawyer who is the person who sent you
this notice and Waose name and address is:

[Name]
[ Address]

If you request a meetin% will be contacted by a mediator.

You have the right to be répresented at the meeting by an attorney of your
choice.

There may also be ways you\can get free help in trying to prevent a
foreclosure. Here are some names énd numbers you can call to ask about free

help:

Vermont Legal Ak-800-889-2047
Vermont Bar Associ ation:\1-802-223-2020

[List additional names and\qk;ers here]
You should request a meeting even if you\are already talking to your

lender or mortgage servicer because those conveNations will not necessarily
stop foreclosure. You will not have to pay the medi atpr.

| REQUEST AMEETINGWITH MY LENDI* OR MORTGAGE
SERVICER AND A NEUTRAL THIRD PARTY\

Printed name:

Your street address or P.O. box: \
Your town/city and zip code: \
Your telephone number:

Your e-mail address, if any:

Sgnature: Date:

VT LEG 251846.1
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athrnev shall refer the case to a qualified mediator, who shall promptly

scheNule a mediation session, giving notice to all appropriate parties. If no
requeX for mediation is received by the mortgagee' s attorney within 20 days of
receipt \f the notice by the mortgagor, or if mediation is held but is not
successful\ the mortgagee shall allege in any complaint and the mortgagee's
attorney sh| certify on personal knowledge that notice of the availability of
mediation wa§ properly given, that the mortgagor did or did not request
mediation, and\jf requested, that mediation occurred but was not successful.
The mortgagee stgll attach to the complaint proof of delivery of the notice and
the mediator’s repoN, if mediation occurred.

Wﬁ& mediation is received by mortgagee s attorney within
20 days of Teceiat of thd\notice by the mortgagor, or if mediation is held but is

not successful, the mo shall allege in any complaint, and mortgagee's
attorney shall certify on peNsonartwewedge, that notice of the availability of

mediation was properly qivéu, that the or did or did not request
mediation, and, if requested, tPfet mediation occurr not successful.
Mortgagee shall attach to the coﬁqplaint proof of delivery of the ot d the

(d) After an action for foreclosur&is commenced, and until the expiration
of 20 days from the date of service of ?he summons and complaint, the court,
on _motion or request of a party, shall o\jer mediation unless mediation has
previously been completed, in which case sbch order shall be issued only upon
a showing of good cause. Thereafter, on itsbwn motion or on the motion of a
party for good cause, the court may order me&ation. All mediation shall be
completed prior to the expiration of the redemptibu period, and the redemption
period shall not be stayed on account of pendinq\mediation. If a mortgagor
requests mediation after judgment has been entered\the court may grant the
request only if the mortgagor has returned a request for mediation in_an
amount of time sufficient to allow for a proper mediat\on to occur, and the
court determines that the mortgagor is not attempting to\blav the case. The
mediator _shall report the results of the process, as descriyed in subsection
4704(b) of this subchapter, to the court and both partiesin wriNng.

(e) The court may, on motion of a party, find that the requi>&nents of this
subchapter have been met, and that the parties are not required to\participate
in mediation under this subchapter because they participated in a phoceeding
providing the substantive protections of mediation under this subchaptéx.

8 4703. MEDIATION
(a) Prior to or during all mediations under this subchapter:

VT LEG 251846.1
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(2) the participants shall use the calculations, assumptions, and forms

estabNshed by the HAMP quidelines, and employ all HAMP-related “ net
presen\value” calculations in considering a loan modification conducted
under thT‘ssubchapter; and

(3) \he mortgagee shall produce for the mortgagor and mediator
documentatio\ of its consideration of the options available in subdivisions (1)
and (2) of thisxubsection, including the data used in and the outcome of any
HAMP-related “ present value” calculation.

(b) Inall mediz%ons under this subchapter, the mortgagor shall provide to
the mediator inforn%(ion on _his or her household income and any other
information required b?'HAM P.

(c)(1) The following p&sons shall participate in any mediation under this
subchapter:

(A) the mortgagee, any other person, including the mortgagee’'s
servicing agent, who shall have:

(i) authority to aqreAa proposed settlement, loan modification,
or dismissal of the foreclosure action;

(i) real time access duriNg the mediation to the mortgagor’s
account information and to the records re\gting to consideration of the options
available in subdivisions (a)(1) and (2) of tNjs section, including the data and
factors considered in evaluating each such forgclosure prevention tool; and

(iii) the ability and authority to per’lQrm necessary HAMP-r el ated
“net present value” calculations and to conside?\other options available in
subdivisions (a)(1) and (2) of this section during the\uediation;

(B) counsdl for the mortgagee; and \
(C) the mortgagor, and counsdl for the mortgaqgax, if represented.
(2) The mediator may permit a party identified in squision (1) of this

subsection to participate in mediation by telephone or videocoNerencing.

(d) The mediator shall include in the mediation procés under this
subchapter any other person the mediator determinesis neces&arv‘for effective
mediation.

§4704. MEDIATION REPORT

(a) Within seven days of the conclusion of any prelitigation mediatior\the
mediator shall report the results of the process to both parties in writi nq.\lf

VT LEG 251846.1
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thkconcl usion of the mediation, the mediator shall report the results of the

pro&ss to the court and both partiesin writing.

( b)\The report shall not disclose the mediator’ s assessment of any aspect of
the case\gr_substantive matters discussed during the mediation, except as is
required t?\report the information required by this section. The report shall
contain the fNI owing items:

(1 The}ete on which the mediation was held, including the starting and
finishing times.
(2) The na and addresses of all persons attending, showing their

role in the mediatioﬁ\and specifically identifying the representative of each
party who had decision- ing authority.

(3) A summary §f any substitute arrangement made regarding
attendance at the mediation.

(4 Al HAMP-relaé\‘ net present value’ calculations and other
foreclosure avoidance tool cal®lations performed prior to or during the
mediation and all information ated to the reguirements in subsection
4703(a) of this subchapter.

(5) The results of the mediayon, stating whether full or partial
settlement was reached and appending arN agreement of the parties.

§ 4705. COMPLIANCE WITH OBLIGATIONS

Upon receipt of the mediator’s report, puNuant to subsection 4704(a) of
this subchapter, the court shall promptly anN without hearing determine
whether the servicer has complied with all of its ®ligations under subsection
4703(a) of this subchapter.

§ 4706. EFFECT OF MEDIATION PROGRAM\ON FORECLOSURE
ACTIONSFILED PRIOR TO EFFECTIVE DATX

The court shall, on request of a party, require medi atio)Nn any foreclosure
action on a mortgage on any dwelling house of four uni}s or less that is
occupied by the owner as a principal residence that was comﬁenced prior to
the effective date of this subchapter but only up to 30 days Drior\o the end of
the redemption period.

§ 4707. NO WAIVER OF RIGHTS COSIS OF MEDWATION;

EXEMPTIONS
(a) The parties rights in a foreclosure action are not waived by Weir
participation in mediation under this subchapter. \

VT LEG 251846.1
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\Lb) The mortgagee shall pay the required costs for any mediation under

this%%tner. The mortgagor shall be responsible for mortgagor’s own
costs, incldding the cost of mortgagor’s attorney, if any, and travel costs.

(c) No mo%aqee may shift to the mortgagor the costs of the mortgagee' s
or the servicing agent™\gttorney’ s fees or travel costs related to mediation.

(d) The reguirements o
actionsinvolving loans that are

Sec. 5. EFFECTIVE DATE

This act shall take effect 45 days after p
2010.

Sec. 6. SUNSET

This act shall be repealed on the same day as the expiration
federal Home Affordability Modification Program (* HAMP™).

is subchapter shall apply only to foreclosure
wect to the federal HAMP guidelines.

e but no later than July 1,

Sec. 1. Rule 80.1 of the Vermont Rules of Civil Procedure is amended to read:
RULE 80.1. FORECLOSURE OF MORTGAGES AND JUDGMENT LIENS

* * %

(b) Complaint; Process.

(1) Complaint. The complaint in an action for foreclosure shall set forth
the name of the mortgagor and mortgagee, the date of the mortgage deed, the
description of the premises, the debt or claim secured by the mortgage, any
attorney’s fees claimed under an agreement in the mortgage or other
instrument evidencing indebtedness, any assignment of the mortgage, the
condition contained in the mortgage deed alleged to have been breached, the
names of all parties in interest and, as to each party in interest, the date of
record of the instrument upon which the interest is based, shall pray that
defendants’ equity of redemption in the premises be foreclosed and explain
that the defendant or defendants must enter their appearance in order to
receive notice of the foreclosure judgment which will set forth the amount of
money they must deposit to redeem the premises and the period of time allowed
them to deposit this amount. The plaintiff shall attach to the complaint copies
of the original note and mortgage deed and proof of ownership thereof,
including copies of all original endorsements and assignments of the note and
mortgage deed. The plaintiff shall plead in its complaint that the originals are
in the possession and control of the plaintiff or that the plaintiff is otherwise
entitled to enforce the mortgage note pursuant to the Uniform Commercial
Code. All partiesin interest shall be joined as parties defendant. Failure to

VT LEG 251846.1
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join any party in interest shall not invalidate the action nor any subsequent
proceedings as to those joined. A claim for foreclosure in an action under this
paragraph may not be joined with a claim for a deficiency except when a
defendant in the answer has requested foreclosure pursuant to a power of sale
in the mortgage.

* * %

Sec. 2. 12 V.SA. §4523(b) isamended to read:

(b) The plaintiff shall file a copy of the complaint, without supporting
attachments, in the town clerk’s office in each town where the mortgaged
property is located. The clerk of the town shall minute on the margin of the
record of the mortgage that a copy of foreclosure proceedings on the mortgage
isfiled. Thefiling shall be sufficient notice of the pendency of the action to all
persons who acquire any interest or lien on the mortgaged premises between
the dates of filing the copy of foreclosure and the recording of the final
judgment in the proceedings. Without further notice or service, those persons
shall be bound by the judgment entered in the cause and be foreclosed from all
rights or equity in the premises as completely as though they had been parties
in the original action.

Sec. 3. 12 V.SA. §4531ais amended to read:
8 4531a. FORECLOSURE; POWER OF SALE

(a) When a power of saleis contained in a mortgage and the plaintiff in the
foreclosure complaint, or the defendant in his or her answer requests a sale,
the court may upon entry of judgment of foreclosure order that if the property
is not redeemed within the time period allowed by the court, the property be
sold pursuant to such power and the court may further determine the time and
manner of the sale. If a saleis ordered with respect to any property other than
farmland or a dwelling house of twe four units or less when currently occupied
by the owner as his or her principal residence, the redemption period shall be
eliminated or reduced by the court to no more than 30 days. If the property is
not redeemed, the plaintiff shall thereupon execute the power of sale and do all
things required by it or by the court. No sale of a dwelling house of twe four
units or less when currently occupied by the owner as his or her principal
residence may take place within seven months of service of the foreclosure
complaint, unless the court finds that the occupant is making waste of the
property or the parties mutually agree after suit to a shorter period.

(b) When a power of sale is contained in a mortgage relating to any
property except for a dwelling house of #we four units or less that is occupied
by the owner as a principal residence, or farmland, instead of a suit and
decree of foreclosure, the mortgagee or assignee may, upon breach of
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mortgage condition, exercise the power of sale without first commencing a
foreclosure action or obtaining a foreclosure decree, and may give notices and
do all such acts as are authorized or required by the power, including the
giving of a foreclosure deed upon the completion of the foreclosure sale; but
no sale under and by virtue of a power of sale shall be valid and effectual to
foreclose the mortgage unless the conditions of sections 4532 and 4533a of
thistitle are complied with.

* * %

Sec. 4. 12 V.SA. chapter 163, subchapter 9 isadded to read:
Subchapter 9. Mediation in Foreclosure Actions
8§ 4701. MEDIATION PROGRAM ESTABLISHED

(a) This subchapter establishes a program to assure the availability of
mediation and application of the federal Home Affordable Modification
Program (“ HAMP”) reguirements in actions for foreclosure of a mortgage on
any dwelling house of four units or less that is occupied by the owner as a
principal residence.

(b) The requirements of this subchapter shall apply only to foreclosure
actionsinvolving loans that are subject to the federal HAMP quidelines.

(c) To be qualified to act as a mediator under this subchapter, an
individual shall be licensed to practice law in the state and shall be required to
have taken a specialized, continuing legal education training course on
foreclosure prevention or loss mitigation approved by the Vermont Bar
Association.

§4702. OPPORTUNITY TO MEDIATE

(a) In an action for foreclosure of a mortgage on any dwelling house of
four_units or less that is occupied by the owner as a principal residence,
whenever the mortgagor enters an appearance in the case or requests
mediation prior to four months after judgment is entered, the court shall refer
the case to mediation pursuant to this subchapter, except that the court may:

(1) for good cause, shorten the four-month period or thereafter decline
to order mediation; or

(2) decline to order mediation if the mortgagor requests mediation after
judgment _has been entered and the court determines that the mortgagor is
attempting to delay the case, or the court may for good cause decline to order
mediation if the mortgagor reguests mediation after judgment has been
entered.

VT LEG 251846.1



BILL ASPASSED BY THE HOUSE AND SENATE H.590
2010 Page 20

(b)  Unless the mortgagee agrees otherwise, all mediation shall be
completed prior to the expiration of the redemption period. The redemption
period shall not be stayed on account of pending mediation.

(c) In an action for foreclosure of a mortgage on any dwelling house of
four units or less that is occupied by the owner as a principal residence, the
mortgagee shall serve upon the mortgagor two copies of the notice described
in subsection (d) of this section with the summons and complaint. The supreme
court may by rule consolidate this notice with other foreclosure-related notices
as long as the consolidation is consistent with the content and format of the
notice under this subsection.

(d) The notice reguired by subsection (c) of this section shall:

(1) be on a form approved by the court administrator;

(2) advise the homeowner of the homeowner’s rights in foreclosure
proceedings under this subchapter;

(3) state the importance of participating in mediation even if the
homeowner is currently communicating with the mortgagee or servicer;

(4) provide contact information for legal services; and

(5) incorporate a form that can be used by the homeowner to request
mediation from the court.

(e) The court may, on motion of a party, find that the requirements of this
subchapter have been met and that the parties are not required to participate
in_mediation under this subchapter if the mortgagee files a motion and
establishes to the satisfaction of the court that it has complied with the
applicable requirements of HAMP and supports its motion with sworn
affidavits that:

(1) include the calculations and inputs reguired by HAMP and
employed by the mortgagee; and

(2) demonstrate that the mortgagee or servicer met with the mortgagor
in person or via videoconferencing or made reasonable efforts to meet with the
mortgagor in person.

8 4703. MEDIATION
(a) During all mediations under this subchapter:

(1) the mortgagee shall use and consider available foreclosure
prevention tools, including renstatement, loan modification, forbearance, and
short sale, and the calculations, assumptions, and forms established by the
HAMP quidelines, including all HAMP-related “net present value’
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calculations in considering a loan modification conducted under this
subchapter;

(2) the mortgagee shall produce for the mortgagor and mediator
documentation of its consideration of the options available in this subdivision
and subdivision (1) of this subsection, including the data used in and the
outcome of any HAMP-related “ net present value” calculation; and

(3) where the mortgagee claims that a pooling and servicing or other
similar agreement prohibits modification, the mortgagee shall produce a copy
of the agreement. All agreement documents shall be confidential and shall not
be included in the mediator’ s report.

(b) In all mediations under this subchapter, the mortgagor shall make a
good faith effort to provide to the mediator 20 days prior to the first mediation,
or_within a time determined by the mediator to be appropriate in order to
allow for verification of the information provided by the mortgagee,
information on his or her household income, and any other information
reguired by HAMP unless already provided.

(c) The parties to a mediation under this subchapter shall cooperate in
good faith under the direction of the mediator to produce the information
required by subsections (a) and (b) of this section in a timely manner so as to
permit the mediation process to function effectively.

(d)(1) The following persons shall participate in any mediation under this
subchapter:
(A) the mortgagee, or any other person, including the mortgagee’'s
servicing agent, who meets the gualifications required by subdivision (2) of
this subsection;

(B) counsdl for the mortgagee; and

(C) the mortgagor, and counsel for the mortgagor, if represented.

(2) The mortgagee or mortgagee' s servicing agent, if present, shall
have:

(A) authority to agree to a proposed settlement, loan modification, or
dismissal of the foreclosure action;

(B) real time access during the mediation to the mortgagor’s account
information and to the records relating to consideration of the options
available in subdivisions (a)(1) and (2) of this section, including the data and
factors considered in evaluating each such foreclosure prevention tool; and
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(C) the ability and authority to perform necessary HAMP-related
“net present value” calculations and to consider other options available in
subdivisions (a)(1) and (2) of this section during the mediation.

(e) The mediator may permit a party identified in subdivision (d)(1) of this
section to participate in mediation by telephone or videoconferencing.

() The mediator may include in the mediation process under this
subchapter any other person the mediator determines would assist in the
mediation.

()  Unless the parties agree otherwise, all mediations under this
subchapter shall take place in the county in which the foreclosure action is
brought pursuant to subsection 4523(a) of thistitle.

§4704. MEDIATION REPORT

(a)  Within seven days of the conclusion of any mediation under this
subchapter, the mediator shall report in writing the results of the process to
the court and both parties.

(b) The report required by subsection (a) of this section shall not disclose
the mediator’s assessment of any aspect of the case or substantive matters
discussed during the mediation, except asis required to report the information
required by this section. The report shall contain all of the following items:

(1) The date on which the mediation was held, including the starting and
finishing times.
(2) The names and addresses of all persons attending, showing their

role in the mediation and specifically identifying the representative of each
party who had decision-making authority.

(3) A summary of any substitute arrangement made regarding
attendance at the mediation.

(4) All HAMP-related “net present value’ calculations and other
foreclosure avoidance tool calculations performed prior to or during the
mediation and all information related to the reguirements in subsection
4703(a) of thistitle.

(5)  The resaults of the mediation, stating whether full or partial
settlement was reached and appending any agreement of the parties.

(6)(A) A statement as to whether any person reguired under subsection
(d) of section 4703 of thistitle to participate in the mediation failed to:

(i) attend the mediation;
(ii) make a good faith effort to mediate; or
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(iii) supply documentation, information, or data as reguired by
subsections 4703(a)—(c) of thistitle.

(B) If a statement is made under subdivision (6)(A) of this subsection
(b), it shall be accompanied by a brief description of the applicable reason for
the statement.

§4705. COMPLIANCE WITH OBLIGATIONS

(a) Upon receipt of a mediator’s report required by subsection 4704(a) of
this title, the court shall determine whether the mortgagee or servicer has
complied with all of its obligations under subsection 4703(a) of this title, and,
at a minimum, with any modification obligations under HAMP. The court may
make such a determination without a hearing unless the court, in its discretion,
determines that a hearing is necessary.

(b) If the mediator’'s report includes a statement under subdivision
4704(b)(6) of thistitle, or if the court makes a determination of noncompliance
with the obligations under subsection 4705(a) of this title, the court may
impose appropriate sanctions, including prohibiting the mortgagee from
selling or taking possession of the property that is the subject of the action with
or without opportunity to cure as the court deems appropriate.

(c) No mediator shall be required to testify in an action subject to this
subchapter.

§ 4706. EFFECT OF MEDIATION PROGRAM ON FORECLOSURE
ACTIONSFILED PRIORTO EFFECTIVE DATE

The court shall, on request of a party prior to judgment or on request of a
party and showing of good cause after judgment, reguire mediation in any
foreclosure action on a mortgage on any dwelling house of four units or less
that is occupied by the owner as a principal residence that was commenced
prior to the effective date of this subchapter but only up to 30 days prior to the
end of the redemption period.

§ 4707. NO WAIVER OF RIGHTS, COSTS OF MEDIATION

(a) The parties’ rights in a foreclosure action are not waived by their
participation in mediation under this subchapter.

(b) The mortgagee shall pay the required costs for any mediation under
this subchapter except that the mortgagor shall be responsible for mortgagor’s
own costs, including the cost of mortgagor’s attorney, if any, and travel costs.

(c) If the foreclosure action results in a sale with a surplus, the mortgagee
may recover the full cost of mediation to the extent of the surplus. Otherwise,
the mortgagee may not shift to the mortgagor the costs of the mortgage€e’s or
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the servicing agent’s attorney’'s fees or travel costs related to mediation but
may shift up to one-half of the costs of the mediator.

Sec. 5. 12 V.SA. §4532ais amended to read:

§ 4532a. NOTICE TO COMMISSONER OF BANKING, INSURANCE,
SECURITIES AND HEALTH CARE ADMINISTRATION

(a) At the same time the mortgage holder files an action to foreclose owner
occupied, one-to-four-family residential property, the mortgage holder shall
file a notice of foreclosure with the commissioner of the department of
banking, insurance, securities, and health care administration. The
commissioner may require that the notice of foreclosure be sent in an
electronic format. The notice of foreclosure shall include:

(1) the name and, current mailing address, and current telephone
number, if known, of the mortgagor;

(2) the address of the property being foreclosed;

(3) the name of the current mortgage holder, along with the address and
telephone number of the person or entity responsible for workout negotiations
concer ning the mortgage;

(4) the name of the original lender, if different;

(5) the name, address, and telephone number of the mortgage servicer,
if applicable; and

(6) any other information the commissioner may require.

(b) The court clerk shall not accept a foreclosure complaint for filing
without a certification by the plaintiff that the notice of foreclosure has been
sent to the commissioner of banking, insurance, securities, and health care
administration in accordance with subsection (a) of this section.

(c) Acceptance of a foreclosure complaint by the court clerk that, due to a
good faith error or omission by the plaintiff or the clerk, does not contain the
certification required in subsection (a) of this section, shall not invalidate the
foreclosure proceeding, provided that the plaintiff files the required notice
with the commissioner within 10 days of obtaining knowledge of the error or
omission.

(d) The commissioner may disclose the information from the notice of
foreclosur e to the office of the attorney general.

Sec. 6. 27 V.SA. § 305 isamended to read:
8 305. CONVEYANCESEFFECTED THROUGH POWER OF ATTORNEY
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(a) A deed or other conveyance of lands or of an estate or interest therein,
made by virtue of a power of attorney, shall not be of any effect or admissible
in evidence, unless such power of attorney is signed, witnessed by one or more
witnesses, acknowledged and recorded in the office where such deed is
required to be recorded.

(b) Nothing in subsection (a) of this section shall limit the enforceability of
a power of attorney which is executed in another state or jurisdiction in
compliance with the law of that state or jurisdiction. This subsection shall
apply retroactively, except that it shall not affect a suit begun or pending as of

July 1, 2010.
Sec. 7. 27 V.SA. § 348 isamended to read:

§ 348. INSTRUMENTS CONCERNING REAL PROPERTY VALIDATED

(&) When an instrument of writing shall have been on record in the office of
the clerk in the proper town for a period of 15 years, and there is a defect in
the instrument because it omitted to state any consideration therefor or was
not sealed, witnessed, acknowledged, validly acknowledged, or because a
license to sell was not issued or is defective, the instrument shall, from and
after the expiration of 15 years from the filing thereof for record, be valid.
Nothing herein shall be construed to affect any rights acquired by grantees,
assignees or encumbrancers under the instruments described in the preceding
sentence, nor shall this section apply to conveyances or other instruments of
writing, the validity of which is brought in question in any suit now pending in
any courts of the state.

* * %

Sec. 8. 12 V.SA. § 506 isamended to read:
8506. JUDGMENTS

Actions on judgments and actions for the renewal or revival of judgments
shall be brought by filing a new and independent action on the judgment
within eight years after the rendition of the judgment, and not after.

Sec. 9. 12 V.SA. §2903 is amended to read:
§2903. DURATION AND EFFECTIVENESS
(@) A judgment lien shall be effective for eight years from the issuance of a

final judgment on which it is based except that a-petition-forforeclosdrefited
an action to foreclose the judgment lien during the eight-year period shall
extend the period until the termination of the foreclosure suit if a copy of the
complaint is filed in the land records on or before eight years from the
issuance of the final judgment.
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(b) A judgment which is renewed or revived pursuant to section 506 of this
title shall constitute a lien on real property for eight years from the issuance of
the renewed or revived judgment if recorded in accordance with this chapter
and shall relate back to the date on which the original lien wasfirst recorded.

(c) Interest on a judgment lien shall accrue at the rate of 12 percent per
annum.

{e)(d) If ajudgment lien is not satisfied within 30 days of recording, it may
be foreclosed and redeemed as provided in thistitleand V.R.C.P. 80.1. Unless
the court finds that as of the date of foreclosure the amount of the outstanding
debt exceeds the value of the real property being foreclosed, section 4531 of
thistitle shall apply to foreclosure of a judgment lien.

Sec. 10. 19 V.SA. 8§ 1111 is amended to read:
§1111. PERMITTED USE OF THE RIGHT-OF-WAY

* * *

(h) Restraining prohibited acts. Whenever the secretary believes that any
person isin violation of the provisions of this chapter he or she may also bring
an action in the name of the agency in a court of competent jurisdiction
against the person to collect civil penalties as provided for in subsection (j) of
this section and to restrain by temporary or permanent injunction the
continuation or repetition of the violation. The selectmen have the same
authority for town highways. The court may issue temporary or permanent
injunctions without bond, and any other relief as may be necessary and
appropriate for abatement of any violation. An action, injunction, or other
enforcement proceeding by a municipality relating to the failure to obtain or
comply with the terms and conditions of any permit issued by a municipality
pursuant to this section shall be instituted within 15 years from the date the
alleged violation first occurred and not thereafter. The burden of proving the
date on which the alleged violation first occurred shall be on the person
against whom the enforcement action isinstituted.

* * %

Sec. 11. 14A V.SA. § 102 is amended to read:
8§ 102. SCOPE

(@) This title applies to express trusts, charitable or noncharitable, and
trusts created pursuant to a statute, judgment, or decree that requires the trust
to be administered in the manner of an express trust. Fhis Except as provided
in subsection (b) of this section, this title shall not apply to trusts described in
the following provisions of Vermont Statutes Annotated: chapter 16 of Title 3,
chapter 151 of Title 6, chapters 103, 204, and 222 of Title 8, chapters 11A, 12,
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and 59 of Title 10, chapter 7 of Title 11A, chapter 11 of Title 15, chapters 55,
90, and 131 of Title 16, chapters 121, 177, and 225 of Title 18, chapter 9 of
Title 21, chapters 65, 119, 125, and 133 of Title 24, ehapters-5-and chapter 7
of Title 27, chapter 11 of Title 28, chapter 16 of Title 29, and chapters 84 and
91 of Title 30.

(b) Section 1013 of this title (certification of trust) shall apply to all trusts
described in subsection (a) of this section.

Sec. 12. EFFECTIVE DATE

(a) Secs. 1-5 and 13 of this act shall take effect on July 1, 2010.

(b) This section and Secs. 6-11 of this act shall take effect upon passage.
Sec. 13, SUNSET

Secs. 1, 2, 3, 4, and 5 of this act shall be repealed on the same day as the
expiration date of the federal Home Affordability Modification Program

(“HAMP”).
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