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Introduced by Representatives Fisher of Lincoln, Turner of Milton, Bissonnette2

of Winooski, Botzow of Pownal, Higley of Lowell, Hubert of3

Milton, Johnson of South Hero, Kitzmiller of Montpelier, Koch4

of Barre Town, Lanpher of Vergennes, Marcotte of Coventry,5

Moran of Wardsboro, Mrowicki of Putney, Savage of Swanton,6

Shand of Weathersfield, Smith of Mendon, Till of Jericho,7

Waite-Simpson of Essex and Wilson of Manchester8

Referred to Committee on9

Date:10

Subject: Health; public health; infectious disease; testing; incapacitated11

persons; lack of consent12

Statement of purpose: This bill proposes to provide a process for requiring a13

test for an infectious disease when an individual is incapacitated or does not14

voluntarily consent to the test.15

An act relating to infectious disease testing16

It is hereby enacted by the General Assembly of the State of Vermont:17

Sec. 1. 18 V.S.A. § 1140(9) is amended to read:18

(9) “Source patient” means an individual who, in the course of receiving19

health services, may have exposed a health care worker, public safety20
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personnel, or emergency personnel to blood or bodily fluids in a manner1

sufficient to transmit a bloodborne disease. If the source patient is incapable of2

providing consent to medical treatment, it means the source patient’s personal3

representative, spouse, or next-of-kin.4

Sec. 2. 18 V.S.A. § 1141 is amended to read:5

§ 1141. COMMUNICABLE DISEASE TESTING6

* * *7

(b) Bloodborne pathogen test results of a source patient obtained under8

subsection (a) of this section or under a court order issued in accordance with9

section 1142 of this title are for diagnostic purposes and to determine the need10

for treatment or medical care specific to a bloodborne pathogen-related illness11

of a worker. Test results may not be used as evidence in any criminal or civil12

proceedings.13

(c) The result of a test ordered pursuant to subsection (a) of this section or14

under a court order issued in accordance with section 1142 of this title is15

protected health information subject to the “Standards for Privacy of16

Individually Identifiable Health Information” established under the Health17

Insurance Portability and Accountability Act of 1996 and contained in 4518

C.F.R., Parts 160 and 164, and any subsequent amendments. Test results shall19

be confidential except that the worker who sustained the exposure, the health20

care provider who ordered the test, and the source patient, upon his or her21
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request, shall be informed of the test results. Test results reported to the1

worker and documented in his or her medical record shall not include any2

personally identifying information relative to the source patient. Test results3

shall be transmitted to the commissioner of health pursuant to subsection (i) of4

this section.5

* * *6

(l) Notwithstanding any other law to the contrary, a health care provider7

who orders a test in accordance with this section or under a court order issued8

in accordance with section 1142 of this title shall not be subject to civil or9

criminal liability for ordering the test. Nothing in this subsection shall be10

construed to establish immunity for the failure to exercise due care in the11

performance or analysis of the test.12

Sec. 3. 18 V.S.A. § 1142 is added to read:13

§ 1142. COMMUNICABLE DISEASE TESTING BY COURT ORDER14

(a) If a source patient is incapacitated or has not consented to testing, the15

commissioner of health, upon request, shall petition the court for an order16

compelling the testing of a source patient’s existing blood sample for17

bloodborne pathogens. The petition shall be filed in the superior court in the18

county where the source patient resides or is hospitalized.19

(b) Prior to a request under this section, a health care provider shall:20
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(1) provide the source patient an opportunity to be tested with consent,1

unless the health care provider has made reasonable attempts to obtain consent2

and consent cannot be obtained within six hours of the exposure;3

(2) determine that a prior blood sample from the source patient already4

exists; and5

(3) inform the source patient of the provisions of subsections 1141(b)6

and (c) of this title and that a refusal to allow testing of his or her blood for7

bloodborne pathogens may result in such testing by court order.8

(c) The petition submitted to the court shall include one or more affidavits9

attesting that all of the requirements in subsection (b) of this section and10

subsection 1141(a) of this title have been met.11

(d) The court may order testing under this section if:12

(1) there is probable cause to believe the health care provider has been13

exposed to the blood or bodily fluids of the source patient in a manner14

sufficient to transmit a bloodborne pathogen-related illness;15

(2) the court imposes appropriate safeguards against unauthorized16

disclosures and specifies the persons who have access to the test results and the17

purposes for which the test results may be used; and18

(3) the court finds a compelling need for the test results. In assessing19

compelling need, the court shall weigh the need for the court-ordered blood20
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test results against the privacy interests of the source patient and the public1

interest which may be disserved by involuntary testing.2

(e) Pleadings under this section shall substitute a pseudonym for the true3

name of the source patient.4

(f) The court shall hold an ex parte hearing in person or by telephone on the5

day of receipt of the petition, if possible, or within a reasonable period not to6

exceed two days. The court shall grant or deny the petition on the day the7

hearing is concluded.8

(g) If the court orders a test pursuant to this section, a health care provider9

may order a test for bloodborne pathogens without a source patient’s consent10

subject to any terms of the court’s order. Subsections (b) through (n) of11

section 1141 of this title shall apply to any tests conducted pursuant to a court12

order.13


