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H.130
Introduced by Representatives Cheney of Norwich, Edwards of Brattleboro,
Weston of Burlington and Y oung of St. Albans City

Referred to Committee on

Date:

Subject: Conservation; public service; agency of natural resources; Act 250;
municipal bylaws; renewable energy; wildlife habitat; threatened or
endangered species; natural areas

Statement of purpose: This bill proposes to provide that, instead of denial,

permitting authorities must require appropriate mitigation of impactsto flora,

fauna, and habitat from new renewable energy projects sited in Vermont until
such time as those projects reach atotal capacity equal to 20 percent of

Vermont’s peak demand. The bill also proposes to make an exception from

this requirement for projects that affect threatened or endangered species or for

which the agency of natural resources demonstrates the presence of
extraordinary circumstances and the insufficiency of mitigation to remedy

impactsto flora, fauna, or habitat.

An act relating to requiring appropriate mitigation, instead of denial, with
respect to the impacts of new renewable energy projects on flora, fauna, or
habitat

It is hereby enacted by the General Assembly of the State of Vermont:
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Sec. 1. PURPOSE

The purpose of this act is to encourage the development and siting of new

renewabl e projects within the state because of their important and unigue

environmental and societal benefits. The general assembly intends that, until

new renewable energy represents a significant portion of the electricity

produced in Vermont, state and local permitting authorities shall provide for

appropriate mitigation of impactsto flora, fauna, and habitat, instead of denial

on the basis of those impacts.

Sec. 2. 30 V.SA. §248(0) is added to read:

(0) Notwithstanding any other provision contained in or incorporated by

this section, the board may not deny, on the basis of impacts to flora, fauna, or

habitat, a certificate of public good to a new renewable energy project to be

sited in the state until such time as the total capacity of new renewable energy

projects sited and in servicein the state is equal to 20 percent of the state's

highest winter peak demand. Instead, the board shall require appropriate

mitigation of such impacts, provided that such mitigation does not reduce the

proposed capacity of the project. For the purpose of this subsection, the

following shall apply:

(1) Theterm “renewable enerqy” shall have the sasme meaning asin

subdivision 8002(2) of thistitle.
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(2) Theterm “new renewable enerqgy” shal mean renewable enerqy

to be produced by a generating resource coming into service after the effective

date of this act, and shall otherwise have the same meaning asin subdivision

8002(4) of thistitle.

(3) The prohibition on denial contained in this subsection shall have

the following exception. The board may deny a certificate of public good to a

new renewable energy project if the agency of natural resources demonstrates

by clear and convincing evidence that either of the circumstances bel ow

applies:

(A) The new renewable enerqgy project will have an impact that is

to a specieslisted as endangered or threatened under 10 V.S.A. 8 5402, and

that impact does not comply with 10 V.S.A. § 6086(a)(8)(A).

(B) Theimpact of the new renewable enerqgy project to flora,

fauna, or habitat presents extraordinary circumstances, and mitigation is

i nsufficient to remedy such impact.

Sec. 3. 3V.S.A. §2829 s added to read:

§2829. RENEWABLE ENERGY PROJECTS; MITIGATION

Notwithstanding any other provision of statute or rule, the agency or any

part of the agency may not deny, on the basis of impacts to flora, fauna, or

habitat, any approval, certificate, or permit to a new renewable energy project

to be sited in the state until such time as the total capacity of hew renewable
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enerqy projects sited and in service in the state is equal to 20 percent of the

state’ s highest winter peak demand. Instead, the agency or part of the agency

shall require appropriate mitigation of such impacts, provided that such

mitigation does not reduce the proposed capacity of the project. For the

purpose of this subsection, the following shall apply:

(1) Theterm “renewable energy” shall have the same meaning asin

30 V.SA. §8002(2).

(2) Theterm “new renewable energy” shall mean renewable energy to

be produced by a generating resource coming into service after the effective

date of this act, and shall otherwise have the same meaning asin 30 V.S.A.

§ 8002(4).

(3) The prohibition on denial contained in this section shall have the

following exception. The agency may deny an approval, permit, or certificate

to anew renewable energy project if it is demonstrated by clear and convincing

evidence that either of the following circumstances applies:

(A) The new renewable energy project will have an impact that isto

aspecies listed as endangered or threatened under 10 V.S.A. § 5402, and that

impact does not comply with the statute or rule under which the approval,

permit or certificate is sought from the agency.
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(B) Theimpact of the new renewable enerqy project to flora, fauna,

or habitat presents extraordinary circumstances, and mitigation is insufficient

to remedy such i mpact.

(4) In any appeal of an act or decision of the agency to deny an

approval, permit, or certificate to a new renewable energy project on the basis

of the exception provided by subdivision (3) of this section, the agency shall

have the burden of proof to demonstrate by clear and convincing evidence that

the exception applies.

Sec. 4. 10 V.S.A. §6086(q) is added to read:

(g) Notwithstanding any other provision contained in this chapter, adistrict

commission may not deny, on the basis of impacts to flora, fauna, or habitat, a

land use permit to a new renewable energy project subject to jurisdiction under

this chapter until such time as the total capacity of new renewable enerqy

projects sited and in servicein the state is equal to 20 percent of the state's

highest winter peak demand. Instead, the district commission shall require

appropriate mitigation of the impacts, provided that the mitigation does not

reduce the proposed capacity of the project. For the purpose of this subsection,

the following shall apply:

(1) Theterm “renewable energy” shall have the same meaning asin

30 V.SA. §8002(2).
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(2) Theterm “new renewable energy” shall mean renewable energy to

be produced by a generating resource coming into service after the effective

date of this act, and shall otherwise have the same meaning asin 30 V.S.A.

§ 8002(4).

(3) _The prohibition on denial contained in this subsection shall have the

following exception. A district commission may deny aland use permit to a

new renewabl e energy project subject to jurisdiction under this chapter if the

agency of natural resources demonstrates by clear and convincing evidence

that either of the foll owing circumstances applies:

(A) The new renewable energy project will have an impact that isto

a species listed as endangered or threatened under 10 V.S.A. 8 5402, and that

impact does not comply with 10 V.S.A. § 6086(a)(8)(A).

(B) Theimpact of the new renewable energy project to flora, fauna,

or habitat presents extraordinary circumstances, and mitigation is insufficient

to remedy such i mpact.

Sec. 4. 24V.SA. § 4413(g) is added to read:

(g) Notwithstanding any other provision contained in this chapter, a

municipality, administrative officer, or appropriate municipa panel may not

deny, on the basis of impacts to flora, fauna, or habitat, amunicipal land use

permit to anew renewable energy project subject to jurisdiction under this

chapter until such time as the total capacity of new renewable energy projects
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sited and in servicein the state is equal to 20 percent of the state’ s highest

winter peak demand. Instead, the municipality, administrative officer, or

appropriate municipal panel shall require appropriate mitigation of such

impacts, provided that such mitigation does not reduce the proposed capacity

of the project. For the purpose of this subsection, the following shall apply:

(1) Theterm “renewable energy” shall have the same meaning asin

30 V.SA. §8002(2).

(2) Theterm “new renewable energy” shall mean renewable energy to

be produced by a generating resource coming into service after the effective

date of this act, and shall otherwise have the same meaning asin 30 V.S.A.

§ 8002(4).

(3) The prohibition on denial contained in this subsection shall have the

following exception. An appropriate municipal panel may deny aland use

permit to anew renewable energy project subject to jurisdiction under this

chapter if the agency of natural resources demonstrates by clear and

convincing evidence that either of the following circumstances applies:

(A) The new renewable energy project will have an impact that isto

aspecies listed as endangered or threatened under 10 V.S.A. § 5402, and that

impact does not comply with the bylaw under which the municipa land use

permit is sought.
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(B) Theimpact of the new renewable enerqy project to flora, fauna,

or habitat presents extraordinary circumstances, and mitigation is insufficient

to remedy such i mpact.

Sec. 5. EFFECTIVE DATE

(a) This act shall take effect from passage.

(b) Notwithstanding 1 V.S.A. 88 213 and 214, this act shall apply to

applications pending as of the date this act takes effect.
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