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Final Proposed Filing - Coversheet 
Instructions: 

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the 
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will 
be considered complete upon filing and acceptance of these forms with the Office of 
the Secretary of State, and the Legislative Committee on Administrative Rules. 
All forms shall be submitted at the Office of the Secretary of State, no later than 3:30 
pm on the last scheduled day of the work week.  
The data provided in text areas of these forms will be used to generate a notice of 
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of 
record if the rule is marked for publication. Publication of notices will be charged 
back to the promulgating agency.  

PLEASE REMOVE ANY COVERSHEET OR FORM NOT  
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY! 

Certification Statement:   As the adopting Authority of this rule (see 3 V.S.A. § 801 
(b) (11) for a definition), I approve the contents of this filing entitled:

Estate Recovery

, on 
(signature) (date)

Printed Name and Title: 
Kristin McClure, Deputy Secretary, Agency of Human 
Services (AHS) 

26-P006
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1. TITLE OF RULE FILING:  
Estate Recovery 

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE 
26P006 

3. ADOPTING AGENCY:  
Agency of Human Services (AHS) 

4. PRIMARY CONTACT PERSON: 
(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE). 

Name: Beth Quill 
Agency: Agency of Human Services (AHS) 
Mailing Address: 280 State Drive, Waterbury, VT 05671-1000  
Telephone: 802-578-9305         Fax: 802-241-0450  
E-Mail:  Beth.Quill@vermont.gov 

Web URL (WHERE THE RULE WILL BE POSTED):  
http://humanservices.vermont.gov/rulespolicies/ 

health-care-rules/health-care-administrativerules- 

hcar 
5. SECONDARY CONTACT PERSON: 

(A SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY 
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE 
PRIMARY CONTACT PERSON). 

Name: Susan Coburn 
Agency: Agency of Human Services 
Mailing Address: 280 State Drive, Waterbury, VT, 05671-
1000 
Telephone: 802-578-9412      Fax: 802-241-0450  
E-Mail:  Susan.Coburn@vermont.gov 

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:  
(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL; 
LIMITING ITS PUBLIC RELEASE; OR OTHERWISE, EXEMPTING IT FROM INSPECTION AND 
COPYING?)     No    
IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION: 
Not applicable. 

PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:  
Not applicable.  

7. LEGAL AUTHORITY / ENABLING LEGISLATION: 
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(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION). 
3 V.S.A. § 801(b)(11); 33 V.S.A. § 1901(a)(1) 

 EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF 
THE AGENCY:   
AHS' authority to adopt rules is identified in question 

6 above. These statutes authorize AHS as the adopting 

authority for administrative procedures and afford 

rulemaking authority for the administration of 

Vermont's medical assistance programs under Title XIX 

(Medicaid) of the Social Security Act. 

8. 

9. THE FILING    HAS   CHANGED SINCE THE FILING OF THE PROPOSED
RULE.

10. THE AGENCY   HAS NOT    INCLUDED WITH THIS FILING A LETTER
EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER
AND SECTION WHERE APPLICABLE.

11. SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS    WERE NOT
RAISED FOR OR AGAINST THE ORIGINAL PROPOSAL.

12. THE AGENCY   HAS NOT    INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

13. THE AGENCY   HAS NOT    INCLUDED A LETTER EXPLAINING IN
DETAIL THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR
ADOPT THEM.

14. CONCISE SUMMARY (150 WORDS OR LESS):
This new rule, "Estate Recovery," outlines the Medicaid

Estate Recovery Procedure. Estate recovery is a federal

requirement for states to recover certain Medicaid

benefits paid on behalf of a Medicaid enrollee from the

individual's estate. The rule needs to be updated to be

added to the Health Care Administrative Rules (HCAR).

The rule amends the estate recovery provisions from

Medicaid Covered Services Rule 7108 "Third Party

Liability". The amendments in this new rule include

adding a definitions section for clarity and increasing
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the undue hardship estate value threshold. To better 
align 4.108.2.1(b) with the wording of the rule, it has 
been updated to "pursue recovery" instead of "file its 
claim".  

15. EXPLANATION OF WHY THE RULE IS NECESSARY:  
 It is necessary to define criteria for estate recovery 
as navigating estate recovery can be complicated. 

Estate recovery is separate from third party liability 

and requires a rule of its own. Third party liability 

focuses on establishing Medicaid as the payer of last 

resort and ensuring that other sources or insurance or 

coverage pay for services before Medicaid. In order to 

make the estate recovery rule more understandable, 

there is a new definitions section and the language has 

been streamlined. Additionally, the undue hardship 

estate value threshold is increased in the rule to 

reduce financial hardships for families. 
16. EXPLANATION OF HOW THE RULE IS NOT ARBITRARY: 

The rule is required to implement state and federal 

health care guidance and laws. Additionally, the rule 

is within the authority of the Secretary, is within the 

expertise of AHS, and is based on relevant factors 

including consideration of how the rule affects the 

people and entities listed below. 
17. LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES 

AFFECTED BY THIS RULE: 
Medicaid beneficiaries and their heirs; Agency of Human 

Services including its Departments; and health law, 

policy and related advocacy and community based 

organizations and groups including the Office of Health 

Care Advocate.      

18. BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS): 
The rule will likely lessen the economic burden on the 

individual families of long term care Medicaid 

beneficiaries through increasing the undue hardship estate 

value threshold. When reviewing the thresholds of other 

states, Vermont's current threshold is low and by raising 
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the threshold, we are protecting vulnerable Vermonters. 

19. A HEARING  WAS HELD. 
20. HEARING INFORMATION  

(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF 
NOTICES ONLINE). 
IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE 
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION. 
Date:  4/27/2026 
Time:  01:00  PM  

Street Address: 280 State Dr. WSOC Ash 49, Room A213, 

Waterbury, VT 
Zip Code: 05671 

URL for Virtual: https://teams.microsoft.com/meet/28696159835 

382?p=0SFSG11h5qdoFpOKP5 
 

Date:        
Time:         AM  
Street Address:       
Zip Code:       
URL for Virtual:       

 
Date:        
Time:         AM  
Street Address:       
Zip Code:        

URL for Virtual:       

 

Date:        
Time:         AM  
Street Address:       
Zip Code:       

URL for Virtual:       

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING): 
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KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE 
SEARCHABILITY OF THE RULE NOTICE ONLINE). 

Estate Recovery 

Medicaid 

Health Care Administrative Rule 

HCAR 
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Adopting Page 

Instructions: 

This form must accompany each filing made during the rulemaking process: 
Note:  To satisfy the requirement for an annotated text, an agency must submit the entire 
rule in annotated form with proposed and final proposed filings.  Filing an annotated 
paragraph or page of a larger rule is not sufficient.  Annotation must clearly show the 
changes to the rule. 
When possible, the agency shall file the annotated text, using the appropriate page or 
pages from the Code of Vermont Rules as a basis for the annotated version.  New rules 
need not be accompanied by an annotated text. 

1. TITLE OF RULE FILING:
Estate Recovery

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

• AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered 
an amendment if the rule is replaced with other text. 

• NEW RULE - A rule that did not previously exist even under
a different name. 

• REPEAL - The removal of a rule in its entirety, without
replacing it with other text. 

This filing is   A NEW RULE  . 

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOG#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):
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Economic Impact Analysis 
Instructions: 
In completing the economic impact analysis, an agency analyzes and evaluates the 
anticipated costs and benefits to be expected from adoption of the rule; estimates the 
costs and benefits for each category of people enterprises and government entities 
affected by the rule; compares alternatives to adopting the rule; and explains their 
analysis concluding that rulemaking is the most appropriate method of achieving the 
regulatory purpose. If no impacts are anticipated, please specify “No impact 
anticipated” in the field. 
Rules affecting or regulating schools or school districts must include cost implications 
to local school districts and taxpayers in the impact statement, a clear statement of 
associated costs, and consideration of alternatives to the rule to reduce or ameliorate 
costs to local school districts while still achieving the objectives of the rule (see 3 
V.S.A. § 832b for details).
Rules affecting small businesses (excluding impacts incidental to the purchase and 
payment of goods and services by the State or an agency thereof), must include ways 
that a business can reduce the cost or burden of compliance or an explanation of why 
the agency determines that such evaluation isn’t appropriate, and an evaluation of 
creative, innovative or flexible methods of compliance that would not significantly 
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare 
of the public or those affected by the rule. 

1. TITLE OF RULE FILING:
Estate Recovery 

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:
Medicaid beneficiaries and their heirs - the increase

in the undue hardship estate value threshold will

lessen the economic burden on the individual families

of long term care Medicaid beneficiaries and will

protect vulnerable Vermonters.
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Agency of Human Services including its Departments; and 

health law, policy and related advocacy and community 
based organizations and groups including the Office of 

Health Care Advocate. 

4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:
No impact.

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.
Not applicable.

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):
No impact.

7. SMALL BUSINESS COMPLIANCE:  EXPLAIN WAYS A BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN’T APPROPRIATE.
Not applicable.

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS:
If we did not update the recovery threshold, there
would be no economic impact. It is important to note
that the economic burden on the individual families of
long term care Medicaid beneficiaries remains high when
this part of the rule is not amended.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
The Department of Vermont Health Access's (DVHA) estate
recovery team was consulted to review costs and
benefits of updating the recovery threshold.
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Additionally, the estate recovery team advised on what 
the new threshold should be based on their years of 
experience in Medicaid estate recovery. We also 
reviewed the estate recovery provisions of other states 
and reviewed any available data on the costs and 
benefits of those programs. 
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Environmental Impact Analysis 

Instructions: 
In completing the environmental impact analysis, an agency analyzes and evaluates 
the anticipated environmental impacts (positive or negative) to be expected from 
adoption of the rule; compares alternatives to adopting the rule; explains the 
sufficiency of the environmental impact analysis. If no impacts are anticipated, please 
specify “No impact anticipated” in the field. 

Examples of Environmental Impacts include but are not limited to: 
• Impacts on the emission of greenhouse gases
• Impacts on the discharge of pollutants to water
• Impacts on the arability of land
• Impacts on the climate
• Impacts on the flow of water
• Impacts on recreation
• Or other environmental impacts

1. TITLE OF RULE FILING:
Estate Recovery 

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS; BUILDING
INFRASTRUCTURE; LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC.):
No impact.

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):
No impact.

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,
AGRICULTURE ETC.):
No impact.

6. RECREATION: EXPLAIN HOW THE RULE IMPACTS RECREATION IN THE STATE:
No impact.
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7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
No impact.

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT’S
ENVIRONMENT:
No impact.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
This rule has no impact on the environment.
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Public Input Maximization Plan 
Instructions: 

Agencies are encouraged to hold hearings as part of their strategy to maximize the 
involvement of the public in the development of rules. Please complete the form 
below by describing the agency’s strategy for maximizing public input (what it did do, 
or will do to maximize the involvement of the public). 

This form must accompany each filing made during the rulemaking process: 

1. TITLE OF RULE FILING:
Estate Recovery 

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. PLEASE DESCRIBE THE AGENCY’S STRATEGY TO MAXIMIZE PUBLIC
INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE,
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:
AHS and DVHA (The Department of Vermont Health Access)

shared the proposed rule with the Medicaid and Exchange

Advisory Committee (MEAC), Vermont Legal Aid (VLA),

Vermont Medical Society (VMS), Vermont Association of

Hospitals and Health Systems VAHHS), Vermont Care

Partners (VCP), Bi-State Primary Care Association, and

the Visiting Nurse Associations (VNAs) of Vermont on

9/25/2025. No comments were received.

When a rule is filed with the Office of the Secretary

of State, AHS provides notice and access to the rule

through the Global Commitment Register (GCR). The GCR

provides notification of policy changes and

clarifications of existing Medicaid policy, including

rulemaking, under Vermont's 1115 Global Commitment to

Health waiver. Anyone can subscribe to the GCR.
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Proposed, final proposed, and adopted rules, including 

all public comments and responses to rulemaking, are 

posted to the GCR. Subscribers receive email 

notifications of rule filings including hyperlinks to 
posted documents and an explanation of how to provide 

comment and be involved in the rulemaking. 
GCR was posted and the public comment period ended May 
8, 2026.  No comments were received. 

4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:
Agency of Human Services, and the Department of Vermont

Health Access;

Health Care Advocate, Vermont Legal Aid Society;

Medicaid and Exchange Advisory Committee;

Vermont Medical Society;

Vermont Association of Hospitals and Health Systems;

Vermont Care Partners; and

Bi-State Primary Care Association

VNAs of Vermont.
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Estate Recovery 
(Annotated from 

Third Party 
Liability 7108) 

4.108    Estate Recovery   

4.108.1 Definitions 

For the purposes of this rule, the following definitions apply:  

(a) “Estate” means any assets or property that are owned by a decedent at the time of death under
Vermont state probate law, including any amounts in personal needs accounts held by the decedent,
but does not include amounts in a designated burial account that are in fact used for burial costs.

(b) “Family income” means the income of the heir, their spouse or civil union partner, and their
children, including children by marriage, if any of those family members reside in the heir’s
household. If the heir is under 18 and not emancipated, “family income” means the income of the
heir, their parents, including parents by marriage, and their siblings, including siblings by a parent’s
marriage, if any of those family members reside in the heir’s household.

(c) An “income-producing asset” is any asset or property that generates revenue or cash flow, even if
the asset or property generates negative net cash flow, such as a financial instrument that generates
interest or returns, a business that generates revenue, or real property that generates rental income.

(d) A “lineal heir” is a direct descendant of a decedent, such as a child or grandchild.

(e) “Related hospital and prescription drug services” includes any hospital services or prescription
drug services that are paid for by Long-Term Care Medicaid.

(f) A “sibling” is a direct descendant of a decedent’s parents, such as a brother or sister.

4.108.2 Estate Recovery 

(a) Federal law (42 U.S. Code § 1396p) requires Vermont Medicaid to attempt to recover from estates
of individuals who:
(1) Died on or after January 1, 1994,
(2) Received long-term care services, including nursing facility services, home-and-community-

based services, or related hospital and prescription drug services, paid for by Long-Term Care
Medicaid, and

(3) Were 55 years old or older when they received those services.

4.108.2.1 Estate Recovery Procedure 

(a) Vermont Medicaid shall attempt to recover from estates by filing a claim as a creditor of the estate
with the probate court.

Annotated Text
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(b) If the decedent was married, or has surviving children who are blind or disabled as defined by the
Social Security Administration, or has surviving children under the age of 21, Vermont Medicaid
shall only file its claim pursue recovery after:
(1) The decedent’s spouse is deceased,
(2) The decedent’s blind or disabled children, if any, are deceased or the Social Security

Administration deems the child(ren) are no longer disabled after a continuing disability review,
including all relevant appeals, and

(3) The decedent’s children under the age of 21, if any, have attained the age of 21.

7108.3.14.108.2.2     Exemptions from Estate Recovery 

The department exempts the following assets from estate adjustment or recovery when an heir requests 
an exemption in writing no later than four months after the publication of notice to creditors of the 
estate. 

(a) A decedent’s estate may be exempt from estate recovery if recovering from the estate would create
an undue hardship for the decedent’s survivors.

A. Homes in trust prior to December 1, 1997:

The department normally recovers for long-term care Medicaid costs incurred after 
January 1, 1994. Individuals with homes in revocable trusts who received Medicaid 
payment of long-term care services before December 1, 1997, however, are exempt 
from recovery until after May 1, 1998, or, if later, the effective date of the first 
Medicaid eligibility review completed after December 1, 1997. 

B. When loss of assets would present an undue hardship:
(b) An undue hardship exists only under the following circumstances:

The department will not seek adjustment or recovery from assets when that 
adjustment or recovery would present an undue hardship to the decedents family 
members, as specified below and in rule 7108.3. 
(1) Estate value under $7,500. It is an undue hardship to recover from an estate

with assets under $7,500. 

1. ( 2 )  Income-producing assets. It is an undue hardship to recover an income-producing
asset from an estate if the only way to recover from the asset is for the asset to be sold and
either:

Undue hardship exists when adjustment or recovery from an income-producing asset 
can be made only if the asset, alone or in combination with other related assets, 
is sold and either or both of the following conditions are met: 

a. (A) The assets sold are the The income producing asset is the sole source of
income for the decedent’s spouse, parents(s), children(ren), or siblings(s), or.
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b. 
(B) As a result of the sale, it is likely the decedent’s spouse, parents(s),
children(ren), or siblings(s) would qualify for public assistance (including, but not
limited to, Reach Up benefits, SSI/AABD, general or emergency assistance, or
TANF or TANF/MOE benefits from another state).

C. Estates with personal property valued at less than $2,000:

The department will not seek recovery where the estate inventory filed with the probate
court consists only of personal property that does not exceed $2,000 in value, such as
home furnishings, apparel, personal effects, and household goods.

The department will not seek to recover assets for which the department has
imposed a penalty period of ineligibility for Medicaid coverage of long-term
care services related to the transfer of those assets.

(3) Homestead. It is an undue hardship to recover a homestead under the
following conditions. 

(A) Sibling occupancy. If the decedent’s sibling has been living in a home continuously for
at least one year immediately before the date the decedent began receiving long-term 
care services, it is an undue hardship to recover the home. 

(B) Child occupancy. If the decedent’s child has been living in a home continuously for at
least two years immediately before the date the decedent began receiving long-term 
care services, and the decedent’s child provided care that allowed the decedent to 
remain at home, it is an undue hardship to recover the home. 

(C) Lineal heir retention. If subsection (i), and one or both of subsections (ii) and (iii), are
met, it is an undue hardship to recover the first $250,000 in fair market value of a 
home. Vermont Medicaid shall apply this exemption by reducing the amount of its 
claim by the fair market value of the home or $250,000, whichever is lesser. If the 
decedent willed a home to multiple heirs, each heir must meet the requirements of this 
subsection (C). If one or more heirs do not meet the requirements of this subsection 
(C), their share of the homestead is subject to Medicaid estate recovery. 
(i) Only the decedent’s siblings or lineal heirs may inherit the home.
(ii) The heir’s gross family income is below 300 percent of the federal poverty

level.
(iii) The heir or their spouse provided significant services or financial support to the

decedent that enabled the decedent to delay receiving long-term care services
for at least six months. The decedent need not have been a Medicaid beneficiary
at the time the heir or their spouse provided the services or support. The heir
need not have been the sole provider of services or support.

4.108.2.3 Procedure for Applying for Exemptions from Estate Recovery 

(a) An individual who has a legal claim to a homestead under 4.108.2.2 may apply for an exemption
from estate recovery. The exemption must be requested in writing before the estate closes. The 
application must clearly state the grounds for requesting an exemption from estate recovery and 
must provide supporting documentation to demonstrate that the exemption applies. Vermont 
Medicaid shall respond to the application in writing within 28 days of receipt. 
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shall reduce the amount of its claim accordingly: 
(1) If an estate is valued under $7,500 within the meaning of section 4.108.2.2(b)(1), Vermont

Medicaid shall withdraw its claim.
(2) If the estate includes an income-producing asset within the meaning of section 4.108.2.2(b)(2),

Vermont Medicaid shall reduce its claim by an amount sufficient to ensure that the asset need
not be sold.

(3) If the estate includes a homestead within the meaning of section 4.108.2.2(b)(3), Vermont
Medicaid shall either reduce its claim by an amount sufficient to ensure that the home not be
sold or, in the case of subsection 4.108.2.2(b)(3)(C), shall reduce its claim as calculated by that
section.

(4) If Vermont Medicaid determines that an exemption from estate recovery does not apply,
Vermont Medicaid shall not reduce its claim.

7108.3.2     Hardship Exemptions for Homesteads 

At any time before closure of the probate estate, an heir may assert that adjustment or recovery against 
the homestead would be an undue hardship and that the homestead should be exempt from adjustment 
or recovery for the costs of Medicaid long-term care services. The department shall exempt a decedents 
home from estate adjustment or recovery based on undue hardship when one or more of the following 
three conditions have been established to the departments satisfaction. 

A. A sibling has been living in the home continuously for at least one year immediately before the
date the decedent began receiving long-term care services.

B. A son or daughter has been living in the home continuously for at least two years immediately
prior to the date the decedent began receiving long-term care services and provided care
that allowed the decedent to remain at home.

C. Conditions (1), (2), and (3) below have been met.

1. The fair market value of the homestead is less than $250,000. If the fair market value of
the homestead exceeds this amount, the first $250,000 in fair market value shall be
exempt from estate recovery and any equity value in excess of $250,000 shall be subject
to the provisions of rule 7108.3.

2. A sibling or lineal heir of the deceased Medicaid beneficiary will inherit the homestead.
A lineal heir is a direct descendant, such as a child or grandchild.

3. The heir meets one or both of conditions (a) and (b) below.

a. The heir has gross family income below 300 percent of the federal poverty level. No
income exclusions or deductions are allowed. The income of the persons presented
in the following table is included in the heirs gross family income, provided that
they are living in the heirs household.
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Heir's Household 

Type of Heir Family Members, 
If Living in the Heirs Household 

Adult 18 years or older; or person younger than 18 
and emancipated 

Heir 
Heirs spouse or civil union partner 
Heirs biological or adoptive child or stepchild 

Person younger than 18 and not emancipated 

Heir 
Heirs parent 
Heirs stepparent 
Heirs biological or adoptive sibling, stepsibling, or 
half sibling, if younger than 18 and not emancipated 

b. The heir demonstrates that significant services or financial support provided to the
deceased person by heirs meeting condition (2) or the spouses of such heirs enabled
the person to avoid long-term care or delay it at least six months. It is not necessary
for the deceased person to have been a Medicaid beneficiary when the services or
financial support were provided. Services may have been provided in combination
with services provided by governmental or other private entities.

To meet condition (b), the services or financial support must fall into
one or both of the following two categories:

i. Medical or remedial care or support services that were:

• medically necessary;
• provided directly by the heir or the heir's spouse without compensation, or

purchased with the heir's funds; and
• provided while the deceased person required medical care and services

consistent with the level of care standard for level III residential care homes
at a frequency averaging no fewer than three times per week or, if provided
less frequently, constituting the equivalent expenditure of time or money.

The department shall not verify the level of care unless it has a reasonable 
basis for questioning that the level III standard was met. 

ii.  Other services or financial support at least as significant as the care or services
described in category (i).

When there are two or more heirs, the full value of the homestead is exempt from Medicaid 
estate adjustment or recovery only if each heir meets conditions (1), (2), and (3) above. When 
one or more heirs do not meet conditions (1), (2), and (3), the percentage of the value of the 
homestead corresponding to their share is subject to Medicaid estate adjustment or recovery. 

7108.3.3     Adjusting Claims Against Homesteads 

An estate includes all real and personal property and other assets listed on an inventory filed in the 
probate court.  The probate court oversees the distribution of assets to heirs and the payment of the 
decedent's outstanding debts, which requires creditors to submit proof of their claims to the court. 
The probate court judge compares the total value of claims filed by creditors to the total value of 
available assets in the estate. The court determines which assets are available to pay debt
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When any heir meets the department's undue hardship criteria as specified in rule 7108.3, 
some or all of these available assets may be exempt from adjustment or recovery by the 
department under these rules. Nonexempt assets are those subject to the department's claim 
because an heir has not met the undue hardship criteria. Creditors other than the department 
are not subject to these exemptions. 
When the total available assets are insufficient to pay all claims, the probate court prioritizes 
the debts and prorates each claim according to law. Each creditor collects the resulting 
percentage of its claim. 
If there are sufficient nonexempt assets to allow the department to collect its full percentage, 
it does so. If the nonexempt assets allow the department to collect only a partial amount of 
its share after the court's proration, it collects that amount.  The department shall maintain 
its original claim so it can be prorated along with all other creditors claims according to 
law. The department notifies the court of its decision on the homestead exemption. If the 
department grants a homestead exemption, it shall inform the court of the maximum payment 
it will accept against its claim. The department determines the maximum payment it will 
accept by subtracting the amount of the exemption from the amount of the department's 
claim. 

7108.3.4     Retroactive Homestead Exemptions 

The undue hardship exemption applicable to homesteads shall be effective for any probate 
estate opened after June 30, 1999.  Heirs seeking the exemption from July 1, 1999, through 
the effective date of this policy must submit their claim to the department's Coordination of 
Benefits unit in the Office of Vermont Health Access within 60 days following receipt of 
proper notice from the department. In the sole discretion of the commissioner, the department 
may make exceptions to the 60-day rule when an heir establishes undue hardship due to lack 
of notice, a medical need, or natural disaster. Heirs seeking an exemption from the 60-day 
submission requirement must sign an affidavit describing the condition that prevented them 
from complying with the 60-day submission requirement and submit the affidavit along with 
supporting documentation to the commissioner. 

7108.3.5     Long-Term Care Insurance Partnership Exemption 

The department will exempt assets or resources pursuant to rule 4242.2 in an amount equal 
to the insurance benefit payments that are made to or on behalf of an individual who is a 
beneficiary under a qualified State long-term care insurance partnership policy whether or 
not an heir requests an exemption. 
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Estate Recovery 

4.108   Estate Recovery   

4.108.1 Definitions 

For the purposes of this rule, the following definitions apply:  

(a) “Estate” means any assets or property that are owned by a decedent at the time of death under
Vermont state probate law, including any amounts in personal needs accounts held by the decedent,
but does not include amounts in a designated burial account that are in fact used for burial costs.

(b) “Family income” means the income of the heir, their spouse or civil union partner, and their
children, including children by marriage, if any of those family members reside in the heir’s
household. If the heir is under 18 and not emancipated, “family income” means the income of the
heir, their parents, including parents by marriage, and their siblings, including siblings by a parent’s
marriage, if any of those family members reside in the heir’s household.

(c) An “income-producing asset” is any asset or property that generates revenue or cash flow, even if
the asset or property generates negative net cash flow, such as a financial instrument that generates
interest or returns, a business that generates revenue, or real property that generates rental income.

(d) A “lineal heir” is a direct descendant of a decedent, such as a child or grandchild.

(e) “Related hospital and prescription drug services” includes any hospital services or prescription
drug services that are paid for by Long-Term Care Medicaid.

(f) A “sibling” is a direct descendant of a decedent’s parents, such as a brother or sister.

4.108.2 Estate Recovery 

(a) Federal law (42 U.S. Code § 1396p) requires Vermont Medicaid to attempt to recover from estates
of individuals who:

(1) Died on or after January 1, 1994,
(2) Received long-term care services, including nursing facility services, home-and-community-

based services, or related hospital and prescription drug services, paid for by Long-Term Care
Medicaid, and

(3) Were 55 years old or older when they received those services.

4.108.2.1 Estate Recovery Procedure 

(a) Vermont Medicaid shall attempt to recover from estates by filing a claim as a creditor of the estate
with the probate court.

(b) If the decedent was married, or has surviving children who are blind or disabled as defined by the
Social Security Administration, or has surviving children under the age of 21, Vermont Medicaid
shall only pursue recovery after:
(1) The decedent’s spouse is deceased,

Clean Copy
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(2) The decedent’s blind or disabled children, if any, are deceased or the Social Security
Administration deems the child(ren) are no longer disabled after a continuing disability review,
including all relevant appeals, and

(3) The decedent’s children under the age of 21, if any, have attained the age of 21.

4.108.2.2     Exemptions from Estate Recovery 

(a) A decedent’s estate may be exempt from estate recovery if recovering from the estate would create
an undue hardship for the decedent’s survivors.

(b) An undue hardship exists only under the following circumstances:
(1) Estate value under $7,500. It is an undue hardship to recover from an estate with

assets under $7,500.

(2) Income-producing assets. It is an undue hardship to recover an income-
producing asset from an estate if the only way to recover from the asset is for the
asset to be sold and either:
(A) The income producing asset is the sole source of income for the decedent’s

spouse, parent(s), child(ren), or sibling(s), or
(B) As a result of the sale, it is likely the decedent’s spouse, parent(s), child(ren),

or sibling(s) would qualify for public assistance (including, but not limited
to, Reach Up benefits, SSI/AABD, general or emergency assistance, or
TANF or TANF/MOE benefits from another state).

(3) Homestead. It is an undue hardship to recover a homestead under the following conditions.
(A) Sibling occupancy. If the decedent’s sibling has been living in a home continuously for at

least one year immediately before the date the decedent began receiving long-term care
services, it is an undue hardship to recover the home.

(B) Child occupancy. If the decedent’s child has been living in a home continuously for at least
two years immediately before the date the decedent began receiving long-term care
services, and the decedent’s child provided care that allowed the decedent to remain at
home, it is an undue hardship to recover the home.

(C) Lineal heir retention. If subsection (i), and one or both of subsections (ii) and (iii), are met,
it is an undue hardship to recover the first $250,000 in fair market value of a home.
Vermont Medicaid shall apply this exemption by reducing the amount of its claim by the
fair market value of the home or $250,000, whichever is lesser. If the decedent willed a
home to multiple heirs, each heir must meet the requirements of this subsection (C). If one
or more heirs do not meet the requirements of this subsection (C), their share of the
homestead is subject to Medicaid estate recovery.
(i) Only the decedent’s siblings or lineal heirs may inherit the home.
(ii) The heir’s gross family income is below 300 percent of the federal poverty level.
(iii) The heir or their spouse provided significant services or financial support to the

decedent that enabled the decedent to delay receiving long-term care services for at
least six months. The decedent need not have been a Medicaid beneficiary
at the time the heir or their spouse provided the services or support. The heir need
not have been the sole provider of services or support.



Agency of Human Services  Health Care Administrative Rules 
4.108

4.108.2.3 Procedure for Applying for Exemptions from Estate Recovery 

(a) An individual who has a legal claim to a homestead under 4.108.3.2 may apply for an exemption
from estate recovery. The exemption must be requested in writing before the estate closes. The
application must clearly state the grounds for requesting an exemption from estate recovery and
must provide supporting documentation to demonstrate that the exemption applies. Vermont
Medicaid shall respond to the application in writing within 28 days of receipt.

(b) If Vermont Medicaid determines that an exemption from estate recovery applies, Vermont Medicaid
shall reduce the amount of its claim accordingly:
(1) If an estate is valued under $7,500 within the meaning of section 4.108.3.2(b)(1), Vermont

Medicaid shall withdraw its claim.
(2) If the estate includes an income-producing asset within the meaning of section 4.108.3.2(b)(2),

Vermont Medicaid shall reduce its claim by an amount sufficient to ensure that the asset need
not be sold.

(3) If the estate includes a homestead within the meaning of section 4.108.3.2(b)(3), Vermont
Medicaid shall either reduce its claim by an amount sufficient to ensure that the home not be
sold or, in the case of subsection 4.108.3.2(b)(3)(C), shall reduce its claim as calculated by that
section.

(4) If Vermont Medicaid determines that an exemption from estate recovery does not apply,
Vermont Medicaid shall not reduce its claim.
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