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DATE: July 14, 2026 
 
TO: Representative Trevor Squirrell, Chair 

Legislative Committee on Administrative Rules (LCAR) 
Vermont State House 
115 State Street 
Montpelier, VT 05633-5301 
TSquirrell@leg.state.vt.us 

FROM: Misty Sinsigalli, Commissioner 
Vermont Department of Environmental Conservation 
1 National Life Drive, Davis 3 
Montpelier, VT, 05620-3520 
Misty.Sinsigalli@vermont.gov 

 
RE: Proposed Final Vermont Wetland Rules, 25-P040 
 
Delivery via email    
 
 
 
 
Dear Chair Squirrell, 
 
Thank you for extending the adoption deadline for the proposed Vermont Wetland 
Rules (VWR). The extension enabled the Vermont Agency of Natural Resources (ANR 
or Agency) Department of Environmental Conservation (DEC) to discuss amending 
Section 6.26 of allowed uses relating to housing with Let’s Build Homes (LBH) and the 
Vermont Natural Resources Council (VNRC). In turn, VNRC has been working closely 
with partner members of the Water Caucus. Collectively, we have reached agreement 
on draft changes to the proposed VWR and working together on housing issues. As 
such, I am submitting amended proposed Vermont Wetlands Rules for consideration by 
LCAR. Note however, that ANR does not speak for LBH or VNRC, the agreement 
should not be construed as precedential, and any legal or policy arguments and 
assertions contained in this letter are ours alone.     
 
ANR continues to maintain that the original proposed rule was legally authorized, 
scientifically grounded, and carefully bounded.  However, we recognize that in the 
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absence of an agreement, litigation is virtually certain and would significantly delay and 
undermine efforts to address the housing crisis. Litigation would likely polarize the 
parties and divert resources from working together on this important and complex 
problem. LBH and ANR support, and VNRC does not oppose, the following changes 
to the proposed wetland rules:   

• Elimination of allowed uses for housing in unmapped Class II wetlands.
• Requirement for a wetland delineation within the last 10 years, for allowed use

housing projects within the 26 to 50 foot buffer of Class II wetland.
• Change to the designated area that limits allowed uses for residential housing

projects and related utilities, to within a half mile of designated areas that are
served by public sewer or water services or soils that are adequate for
wastewater disposal.

• Requires notification of construction to the wetland program at least thirty days
prior to construction.

As amended, the construction of residential housing and associated linear utilities are 
allowed uses within the outer portion of Class II wetland buffers in designated areas.  In 
addition, linear utilities are also allowed in designated areas and Class II wetlands, 
provided that a stringent set of best management practices are met. Please see the 
attached redlined documents highlighting the new changes for LCAR consideration.  
Attachment A and Appendix B show the changes and I have also attached a markup of 
the entire rule.   

For the reasons set forth below, DEC requests that LCAR withdraw its objection and 
allow this rulemaking to proceed.  The proposed amendments to Section 6.26 of the 
Vermont Wetland Rules now set forth two distinct allowed uses related to facilitating 
housing development consistent with smart growth principles within designated areas in 
the State. This narrow set of locations constitute about 3% of Vermont and have been 
designated by the State of Vermont Agency of Commerce and Community Development 
and the Land Use Review Board, based on the following statutes and legislation. See, 
24 V.S.A. Chapter 76A, 10 V.S.A. Chapter 151 (§§ 6033 and 6034), and Act 181 of 
2024. The proposed amendments include the following allowed uses: 

1. the construction of housing and associated infrastructure within 25 to 50 feet of
the buffers of mapped and delineated Class II wetlands.

2. the construction and installation of linear utilities within Class II wetlands in
accordance with a stringent set of best management practices.

The sunset date of 2030 remains unchanged. In addition, the rule is amended to align 
the language related to designated areas with Act 181 of 2024, limiting allowed uses for 
residential housing projects and related utilities, to within a half mile of designated areas 
under certain circumstances. 10 V.S.A. § 6001 (3)(D)(viii)(III) This is a significant 
change in the scope of the allowed use. 

These changes are responsive to public comments that expressed concerns about 
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allowing housing and utility construction in unmapped wetlands and the reliance on the 
current Vermont Wetland Inventory (VWI) maps under the previously proposed rules 
filed with LCAR. The changes also eliminate any ambiguity about whether wetland 
functions will be protected, and whether allowed uses for housing would undermine the 
statutory requirement that DEC ensure that there is a net gain of wetlands in Vermont.  
This proposal is eminently reasonable, targeted, evidence-based and entirely consistent 
with the Agency’s authority. The Agency’s responses to LCAR’s objections in light of 
this proposal are outlined below. 
 

I. Agency Authority 
 
As noted in previous filings, Title 10 V.S.A. Chapter 37 sets forth statutory authority to 
adopt the Vermont Wetlands Rules under 10 V.S.A. § 905b(18) and 10 V.S.A. § 913(a). 
Both sections authorize ANR to promulgate wetlands rules and § 913(a) explicitly 
provides the Secretary with authority to promulgate allowed uses.  Allowed uses 
usually do not impose requirements like wetland delineations, permitting, best 
management practices, or mitigation and compensation, however there is no prohibition 
from imposing such requirements.  
 
LCAR’s relied on the Attorney General Opinion 2025-01 (Opinion) in support of the 
objection that the Agency exceeded its authority because the proposed rule sets forth 
allowed uses in a portion of a wetland buffer.  The Opinion states that the Secretary 
cannot “immediately and categorically halve” fifty-foot wetland buffers or, “unilaterally 
create a new, categorical exception to wetlands permitting requirements because 
statute requires that permitting exemptions be created by rule.” Note however that the 
Opinion specifically supports the promulgation of allowed uses in wetlands pursuant to 
rulemaking undertaken in accordance with 3 V.S.A. Chapter 25.  In addition, the current 
VWR already contains categorical classifications by the Secretary.  Specifically, the rule 
designates certain wetlands as categorical Class II wetlands without any analysis of the 
site or the functions and values of such wetlands.  See Section 4.6. Here, rulemaking is 
exactly the course of action taken by the Secretary, and the rules are consistent with 
both the Opinion and Title 10 V.S.A. Chapter 37. 
 

II. Legislative Intent 
 
It is well established that a rule must be consistent with legislative intent. A rule may not 
“compromise[] the intent of the authorizing statute.” Lemieux v. Tri-State Lotto Comm’n, 
164 Vt. 110, 113, 666 A.2d 1170, 1172 (1995) (citing cases); see also, 3 V.S.A. § 
842(b)(2) (grounds for LCAR objections include where rule is contrary to legislative 
intent). In determining whether a rule complies with legislative intent, the Court 
examines “the plain language of the statute, and if this language is clear and 
unambiguous,” the Court interprets and enforces “the statute according to its terms.” 
Maple Run Unified Sch. Dist. v. Vermont Hum. Rts. Comm’n, 2023 VT 63, ¶ 13, 311 
A.3d 139; In re Carroll, 2007 VT 19, ¶ 9, 181 Vt. 383, 925 A.2d 990. 
 
LCAR and stakeholders opposed amendments to the Wetlands Rules based on the 
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policy and net gain sections of Title 10 V.S.A. Chapter 37, specifically §§ 901 and 918. 
The provisions requiring net gain of wetlands were adopted via Act 121 in 2023. The 
proposed changes filed with this letter eliminate any credible allegation that the allowed 
uses associated with housing will be inconsistent with net gain. This is because the 
proposal no longer contains allowed uses for housing related construction in unmapped 
wetlands and requires delineation within the last 10 years. The Vermont Agency of 
Natural Resources is engaged in wetland restoration work that results in annual net 
gains that are orders of magnitude larger than the impacts associated with wetland 
permitting.  See the annual wetlands reports on wetland permitted losses and gains that 
the Agency submits to the General Assembly.1   
 

The proposed allowed uses in the outer portion of a Class II wetland align with the 
statutory goal of avoiding impacts to wetlands where possible. The proposed rule allows 
construction only within the outer 25 feet of the 50-foot buffer; the inner 25 feet closest 
to the wetland will remain fully intact. This is a higher standard than any other existing 
allowed use, none of which require any portion of the buffer to be preserved.  These 
provisions are narrowly defined, limited to designated growth areas representing 
approximately 3% of Vermont’s area and will expire in 2030, whereas no other existing 
allowed uses under the Rules are subject to location or temporal constraints. In other 
words, all other allowed uses are statewide until changed in accordance with 
rulemaking. 
 
In addition, the proposed allowed uses are only applicable to growth areas that are 
already designated for growth. Concentrated growth patterns have environmental 
benefits such as reducing sprawl, protecting forest blocks and habitat, reducing 
potential greenhouse gas emissions, and continuing to protect the highest quality 
wetland resources. This is a narrowly crafted, proportionate and reasoned avenue for 
facilitating housing development.  
 
Finally, the rule allows for the construction and installation of linear utilities within Class 
II wetlands, subject to stringent best management practices and compensation for any 
permanent impact exceeding 5,000 square feet, consistent with 10 V.S.A. § 918(B).  
The best management practices are essentially equivalent to the requirements of an 
individual permit. As such, these proposed changes are entirely consistent with the 
policies of protecting wetlands and ensuring a net gain of significant wetlands in 
Vermont.  
 

III. Arbitrary 
 
LCAR contended that the reliance on updated Vermont Significant Wetlands Inventory 
(VSWI) was arbitrary. As noted above, the proposal no longer relies on the VSWI.   
It is well established that a rule will not be upheld if it is arbitrary. In re Club 107, 152 Vt. 
320, 323, 566 A.2d 966, 968 (1989). It is not enough that a challenger disagrees with an 

 
1 The most recent (2026) report can be found here: Vermont-Wetland-Permitted-Losses-and-
Gains-2025-Legislative-Report.pdf 
 

https://legislature.vermont.gov/assets/Legislative-Reports/Vermont-Wetland-Permitted-Losses-and-Gains-2025-Legislative-Report.pdf
https://legislature.vermont.gov/assets/Legislative-Reports/Vermont-Wetland-Permitted-Losses-and-Gains-2025-Legislative-Report.pdf
https://legislature.vermont.gov/assets/Legislative-Reports/Vermont-Wetland-Permitted-Losses-and-Gains-2025-Legislative-Report.pdf
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agency decision. Rather, an agency’s decision will be upheld where the agency “acted 
within the scope of its authority, made findings supported by the evidence, and 
articulated a rational explanation for its position.” Beyers v. Water Res. Bd., 2006 VT 
65, ¶ 19, 180 Vt. 605, 910 A.2d 810; see also State Dep’t of Taxes v. Tri-State Indus. 
Laundries, Inc., 138 Vt. 292, 294, 415 A.2d 216, 218 (1980) (“judicial review of agency 
findings is ordinarily limited to whether, on the record developed before the agency, 
there is any reasonable basis for the finding”); accord Waterkeeper Alliance, Inc. v. 
EPA, 399 F.3d 486, 517 (2d Cir. 2005) (“the court must uphold the regulations if [the 
agency] has established in the record a reasonable basis for its decision”) (citation and 
internal quotations omitted). 
 
The allowed uses proposed in Section 6.26 are now even more narrowly defined and 
limited in impact.  They are only applicable to housing projects located in a small set of 
well-defined areas that encompass about 3% of Vermont land specifically designated as 
“growth areas” by the State of Vermont (in accordance with legislative intent), and they 
expire in 2030. The proposed rules advance important smart growth policy objectives 
set forth in Act 59 of 2023 and work performed in connection with the Global Warming 
Solutions Act, such as the Climate Action Plan and Resilience Implementation Plan. In 
addition, the allowed uses for housing projects continue to be subject to other 
regulatory oversight. For example, the rule does not exempt housing in designated 
areas from municipal zoning, flood regulations, U.S. Army Corps of Engineering 
regulations, and Vermont stormwater, wastewater, and threatened and endangered 
species regulations. 
 
LCAR also asserted that the allowed use for linear utilities and application of 
Attachment B of the proposed Rules is arbitrary because “the rule does not 
demonstrate how any of the criteria . . . will be demonstrated.” The standards set forth 
in the rules and the BMPs impose stringent requirements related to the installation of 
linear utilities, that are protective of wetlands. These are exactly the types or 
requirements that would be imposed by wetland permits. The BMPs are incorporated 
into the rule and are enforceable. Any person who builds housing under the allowed 
uses is required to register with the Wetlands Program at least thirty days prior to 
construction and as such, the Wetland Program will have notice and an opportunity to 
conduct compliance reviews. 
 
Conclusion 
 
In conclusion, the Agency is proposing allowed uses that apply to a limited narrowly 
defined type of project (i.e., housing), are geographically-constrained to designated 
areas to enable housing projects within 3% of Vermont land already designated for 
growth, and sunset on a date certain. This is a targeted, evidence-based regulatory 
amendment that a reasonable person would support in response to the ongoing housing 
crisis in Vermont. The Agency is committed to facilitating thoughtful and sustainable 
housing development in the State in a manner that balances the needs for housing with 
minimizing the resulting impacts to Vermont’s natural resources, writ large.  
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We remain committed to finding common ground with legislators and stakeholders on 
reforms that create real opportunities for Vermonters to build homes in environmentally 
sustainable ways. 
 
Sincerely, 
 

 
Misty Sinsigalli 
Commissioner 
Vermont Department of Environmental Conservation 
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