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April 11, 2025

House Committee on Commerce and Economic Development
Vermont State House

115 State Street

Montpelier, VT 05633

RE: S.69 - An Act Relating to an Age-Appropriate Design Code
Dear Members of the House Committee on Commerce and Economic Development:

We write to share information about the video game industry that may be helpful for legislators and express
concerns with Senate Bill 69 — Age-Appropriate Design Code Act. As the innovators, creators, publishers, and
business leaders who are transforming the video game industry, members of the Entertainment Software
Association (ESA), understand online safety is critically important, and we thank you for taking our
perspective into consideration. For three decades, members of ESA, the trade association representing video
game publishers and console makers, have invested and developed leading-edge player safety tools, as well
as parental and user controls, to successfully make games safer for kids and teens online. As an industry, we
believe in protecting children and teens online and appreciate your leadership to ensure online platforms
frequented by children and teens in Vermont are safe.

Although we strongly support online safety for young Vermonters and believe that S. 69 is well-intentioned,
as drafted, it does not account for the unique attributes of video games or the existing approach to safety
that the industry has taken. S. 69 may also be subject to constitutional challenge under the First Amendment.
We therefore suggest changes that would encourage companies to comply with best practices in online
safety which will help to protect the safety and interests of Vermonters of all ages. Vermont legislators should
use this chance to have a more meaningful conversation about how best to protect minors instead of passing
a bill which was vetoed last year and has been struck down repeatedly in courts.

Background

The bill under consideration draws heavily from California’s Age-Appropriate Design Code law, which was
enjoined last year and more recently, enjoined for a second time by the Northern District of California'. In the
California case, the court found that mandated enforcement of terms of service, age estimation, and its vague
terms and definitions, which provided covered businesses with inadequate notice as to how to comply with
the law, were all grounds to find the law unconstitutional. Ultimately, the law forced every covered entity to
choose between intruding into user privacy, thereby chilling publication of and access to protected speech,
or publishing only child-appropriate content, thereby restricting access to protected speech for users of all
ages.

! NetChoice v. Bonta; Case 5:22-cv-08861-BLF Document 143 Filed 03/13/25
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Accordingly, to continue to encourage ESA member companies’ long track record of investment in providing a
safe online environment for its users, ESA continues to urge Vermont legislators consider a different
approach to this issue.

Concerns

S. 69 is likely to conflict with the First Amendment because it strongly encourages online platforms to over-
censor content to avoid penalties tied to the law’s vague definition of what could be harmful to minors.
Facing the risk of substantial fines for inaccurately assessing what might be emotionally distressing to
children, many platforms are likely to take down all content related to certain topics. This approach could
result in the removal of valuable, constitutionally protected material alongside any content that is actually
harmful.

ESAis concerned that the age assurance requirement raises significant privacy concerns due to the
collection of sensitive user information. To avoid steep penalties and ensure compliance with the law, many
companies would likely need to adopt privacy-invasive methods, such as collecting government-issued
identifications (e.g., driver’s license, state identification cards), payment data (since many card issuers have
age restrictions), or biometric information, all of which are categorized as “sensitive personal data” under S.
69. ESA companies would not collect such data to estimate or verify the age of individuals if not for the
requirements in this bill.

We are also concerned that S. 69 penalizes groups like the video game industry who already empower parents
when it comes to their kids' user experience. For example, the video game industry already provides parents
with the ability to block in-game purchases, limit screen time, and turn off live chat. It has also adopted a
ratings system and advertising guidelines set forth by the Entertainment Software Ratings Board (ESRB). We
believe that it is unnecessary and counterproductive to impose prescriptive safety requirements on an
industry that already has a proven track record of strong safety standards. A flexible approach to this
industry is what has allowed for these safety innovations to flourish.

Further, applied to the unique medium of video gaming, S. 69’s duty of care requirements are likely to chill
creativity. The duty of care lists several broad categories of harm that are vague and necessarily tied to
content. For example, the bill requires mitigating against “discrimination” and “foreseeable emotional
distress.” As written, the bill could therefore impose liability on a video game publisher for developing a game
featuring a character that tells an off-color joke or presents themes dealing with difficult political topics.
Indeed, many popular video games are based on real-world experiences, including historical periods, times of
war, and other depictions of violence or social struggles. Companies might need to strip games of this
vibrancy to steer clear of liability.

S. 69 also presents several potential constitutional concerns. For the reasons just explained, it would
necessarily chill speech because it would require video game developers to alter content as a design feature
in order to avoid the risk of substantial liability. Additionally, the reporting requirements seem to require
compelled speech in violation of the First Amendment, which has led to injunctions against similar legislation.
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See NetChoice, LLC v. Bonta, No. 23-2969, 2024 WL 3838423 (9th Cir. Aug. 16, 2024); X Corp. v. Bonta, 116
F.4th 888, 903 (9th Cir. 2024). And many of the bill’s key terms are vague, which has also led to injunctions
against similar legislation. See, e.g., NetChoice, LLC v. Griffin, No. 5:23-CV-05105, 2023 WL 5660155, at *13
(W.D. Ark. Aug. 31,2023).

Recommendations

To continue to encourage ESA member companies’ long track record of investment in providing a safe online
environment for its users, ESA urges the committee to consider a different path toward additional child data
privacy protections and recognize industries that have taken a proactive approach to protecting children
online. The video game industry has already made unique efforts to enhance and bolster online safety
through a variety of controls for users and parents to customize the gaming experience. For example, 74
percent of parents who have children that play video games use the industry’s rating system to select age-
appropriate games, which was developed, and is enforced, by the Entertainment Software Rating Board
(ESRB). In addition, ESA member companies continuously invest in the development of in-game features to
empower parents and protect children, such as tools to restrict communications and block purchasing
capabilities to create a safe environment for video game play.

ESA asks you consider either substantially amending the bill to policies already proven to work in other
states and more likely to survive legal challenges, such as comprehensive data privacy with enhanced
protections for children, or to implement a safe harbor to encourage companies to adopt strong and proven
online protections. The safe harbor language provided to the committee provides seven steps companies
must implement to be deemed compliant with the legislation. The steps include adopting an age-based rating
system that provides a child and their parent or guardian with information about age-appropriate content or
features, providing privacy settings for a child that can be managed by the user or a parent/guardian,
implementing reasonable safeguards to limit communication and spending, and more to ensure children,
parents, and all users have the safest experience possible on all platforms.

Taking a more flexible approach would help to avoid imposing privacy-invasive requirements on video game
users, give more room for ESA members to innovate in how they protect children online, and support
continued creative expression for video games. The video game industry continues to make a positive
difference in people's lives, and we welcome the opportunity to continue working with the committee. ESA
and its members recognize the importance of online safety for young Vermonters and want to be a resource
to the committee as you try to navigate this complicated and evolving landscape. Please reach out to the
undersigned with any questions.

Sincerely,
Andrew O'Connor

Director, State Government Relations
Entertainment Software Association

601 Massachusetts Avenue, NW | Suite 300 West | Washington, D.C.20001 | www.theESA.com



