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======================================================

ORDERS OF THE DAY

========================================================

ACTION CALENDAR

UNFINISHED BUSINESS OF WEDNESDAY, FEBRUARY 8, 2017

Third Reading

S. 8.

An act relating to establishing the State Ethics Commission and standards
of governmental ethical conduct.

Amendment to S. 8 to be offered by Senators Benning, Ayer, Clarkson,
Collamore, Pearson, and White before Third Reading

Senators Benning, Ayer, Clarkson, Collamore, Pearson, and White move to
amend the bill as follows:

First: In Sec. 3, 17 V.S.A. § 2414 (candidates for State and legislative
office; disclosure form), in subdivision (a)(1), preceding “of his or her spouse”
by striking out the word “or” and inserting in lieu thereof the word and

Second: In Sec. 7, in 3 V.S.A. § 1211 (Executive officers; biennial
disclosure), in subdivision (a)(1), preceding “of his or her spouse” by striking
out the word “or” and inserting in lieu thereof the word and

Second Reading

Favorable

S. 33.

An act relating to the Rozo McLaughlin Farm-to-School Program.

Reported favorably by Senator Branagan for the Committee on
Agriculture.

(Committee vote: 5-0-0)

S. 60.

An act relating to the repeal of 21 V.S.A. § 6.

Reported favorably by Senator Clarkson for the Committee on
Economic Development, Housing and General Affairs.

(Committee vote: 5-0-0)
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Favorable with Recommendation of Amendment

S. 10.

An act relating to liability for the contamination of potable water supplies.

Reported favorably with recommendation of amendment by Senator
Campion for the Committee on Natural Resources and Energy.

The Committee recommends that the bill be amended by striking out all
after the enacting clause and inserting in lieu thereof the following:

Sec. 1. 10 V.S.A. § 6615e is added to read:

§ 6615e. RELIEF FOR CONTAMINATED POTABLE WATER SUPPLIES

(a) Definitions. As used in this section:

(1) “Public water system” means any system or combination of systems
owned or controlled by a person that provides drinking water through pipes or
other constructed conveyances to the public and that has at least 15 service
connections or serves an average of at least 25 individuals daily for at least
60 days out of the year. A “public water system” includes all collection,
treatment, storage, and distribution facilities under the control of the water
supplier and used primarily in connection with the system, and any collection
or pretreatment storage facilities not under the control of the water supplier
that are used primarily in connection with the system. “Public water system”
shall also mean any part of a system that does not provide drinking water, if
use of such a part could affect the quality or quantity of the drinking water
supplied by the system. “Public water system” shall also mean a system that
bottles drinking water for public distribution and sale.

(2) “Public community water system” means a public water system that
serves at least 15 service connections used by year-round residents or regularly
serves at least 25 year-round residents.

(b) Extension of public community water system. In addition to a response
action required under section 6615 or 6615b of this title, any person who the
Secretary has determined released perfluorooctanoic acid into the air,
groundwater, surface water, or onto the land shall be strictly, jointly, and
severally liable for the costs of extending the water supply of a public water
system to a property when:

(1) the property is served by a potable water supply regulated under
chapter 64 of this title;

(2) the Secretary has determined that the potable water supply on the
property:

(A) is a failed supply under chapter 64 of this title due to
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perfluorooctanoic acid contamination; or

(B) is likely to be contaminated by perfluorooctanoic acid due to the
proximity of the public water supply to other public water supplies
contaminated by perfluorooctanoic acid or due to other relevant factors; and

(3) the person the Secretary determined released perfluorooctanoic acid
into the air, groundwater, surface water, or onto the land is the cause of or
contributor to the perfluorooctanoic acid contamination or likely
contamination of the potable water supply.

(c) Liability payment. A person liable under subsection (b) of this section
for the extension of the water supply of a public water system shall pay the
operator of the public water system for the extension of the water supply
within 30 days of notification of liability by the Secretary or within an
alternate time frame ordered by the Secretary. If the person liable for the
extension of the water supply does not pay the operator within the required
time frame, the person shall be liable for interest on the assessed cost of the
extension of the water supply.

(d) Appeal standard. Notwithstanding subsection 8504(h) of this title, the
Environmental Division of the Superior Court shall review an appeal of a
decision of the Secretary under this section on the record pursuant to Rule 74
of the Vermont Rules of Civil Procedure. Prior to issuing a final liability
determination under subsection (b) of this section, the Secretary shall post a
proposed liability determination to the website of the Agency of Natural
Resources for public notice and written comment for 30 days. In developing
the record of a decision under this section, the Secretary shall provide any
person an opportunity to supplement the record of the liability determination.

Sec. 2. APPLICATION OF LIABILITY

(a) This act shall apply to any determination of liability made by the
Secretary of Natural Resources under 10 V.S.A. § 6615e after the effective
date of the act.

(b) Notwithstanding any contrary provision of 1 V.S.A. § 214, this act shall
apply to any relevant release of perfluorooctanoic acid regardless of the date of
the relevant release, including releases that occurred prior to the effective date
of this act.

Sec. 3. EFFECTIVE DATE

This act shall take effect on passage.

(Committee vote: 5-0-0)
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S. 18.

An act relating to freedom of expression for students.

Reported favorably with recommendation of amendment by Senator
Benning for the Committee on Education.

The Committee recommends that the bill be amended by striking out all
after the enacting clause and inserting in lieu thereof the following:

Sec. 1. 16 V.S.A. chapter 42 is added to read:

CHAPTER 42. STUDENT RIGHTS

§ 1623. FREEDOM OF EXPRESSION

(a) Findings.

(1) The General Assembly finds that freedom of expression and
freedom of the press are fundamental principles in our democratic society
granted to every citizen of the nation by the First Amendment to the
U.S. Constitution and to every resident of this State by Vt. Const. Ch. I,
Art. 13.

(2) These freedoms provide all citizens, including students, with the
right to engage in robust and uninhibited discussion of issues.

(3) The General Assembly intends to ensure free speech and free press
protections for both public school students and students at institutions of
higher education in this State in order to encourage students to become
educated, informed, and responsible members of society.

(b) Definitions. As used in this chapter:

(1) “Media adviser” means an individual employed, appointed, or
designated by a school or its governing body to supervise or provide
instruction relating to school-sponsored media.

(2) “School” means a public school operating in the State.

(3) “School-sponsored media” means any material that is prepared,
written, published, or broadcast as part of a school-supported program or
activity by a student journalist and is distributed or generally made available as
part of a school-supported program or activity to an audience beyond the
classroom in which the material is produced.

(4) “Student journalist” means a student enrolled at a school who
gathers, compiles, writes, edits, photographs, records, or prepares information
for dissemination in school-sponsored media.

(5) “Student supervisor” is a student who is responsible for editing
school-sponsored media.



- 95 -

(c)(1) Subject to subsection (e) of this section, a student journalist may
exercise freedom of speech and freedom of the press in school-sponsored
media.

(2) Subdivision (1) of this subsection shall not be construed to be
limited by the fact that the school-sponsored media are:

(A) supported financially by a school or its governing body, or by
use of facilities owned by the school; or

(B) produced in conjunction with a class in which the student
journalist is enrolled.

(d)(1) Subject to subsection (e) of this section, the student supervisors of
school-sponsored media are responsible for determining the content of their
respective media.

(2) Subject to subdivision (1) of this subsection, a media adviser may
teach professional standards of English and journalism to student journalists.

(e) This section shall not be construed to authorize or protect content of
school-sponsored media that:

(1) is libelous or slanderous;

(2) constitutes an unwarranted invasion of privacy;

(3) may be defined as obscene, gratuitously profane, threatening, or
intimidating;

(4) may be defined as harassment, hazing, or bullying under section 11
of this title;

(5) violates federal or State law; or

(6) creates the imminent danger of materially or substantially disrupting
the ability of the school to perform its educational mission.

(f) A school is prohibited from subjecting school-sponsored media, other
than that listed in subsection (e) of this section, to prior restraint. A school
may restrain the distribution of content in student media described in
subsection (e), provided that the school’s administration shall have the burden
of providing lawful justification without undue delay. Content shall not be
suppressed solely because it involves political or controversial subject matter,
or is critical of the school or its administration.

(g) A student journalist may not be disciplined for acting in accordance
with this section.

(h) A media adviser may not be dismissed, suspended, disciplined,
reassigned, or transferred for:



- 96 -

(1) taking reasonable and appropriate action to protect a student
journalist for engaging in conduct protected by this section; or

(2) refusing to infringe on conduct that is protected by this section, by
the first amendment to the U.S. Constitution, or by the Vermont Constitution.

(i) Each school or its governing body shall adopt a written policy
consistent with the provisions of this section.

(j) No expression made by students in school-sponsored media shall be
deemed to be an expression of school policy.

Sec. 2. 16 V.S.A. § 180 is added to read:

§ 180. STUDENT RIGHTS—FREEDOM OF EXPRESSION

(a) Findings.

(1) The General Assembly finds that freedom of expression and
freedom of the press are fundamental principles in our democratic society
granted to every citizen of the nation by the First Amendment to the
U.S. Constitution and to every resident of this State by Vt. Const. Ch. I,
Art. 13.

(2) These freedoms provide all citizens, including students, with the
right to engage in robust and uninhibited discussion of issues.

(3) The General Assembly intends to ensure free speech and free press
protections for both public school students and students at institutions of
higher education in this State in order to encourage students to become
educated, informed, and responsible members of society.

(b) Definitions. As used in this chapter:

(1) “Media adviser” means an individual employed, appointed, or
designated by a school or its governing body to supervise or provide
instruction relating to school-sponsored media.

(2) “School” means a public postsecondary school operating in the
State.

(3) “School-sponsored media” means any material that is prepared,
written, published, or broadcast as part of a school-supported program or
activity by a student journalist and is distributed or generally made available as
part of a school-supported program or activity to an audience beyond the
classroom in which the material is produced.

(4) “Student journalist” means a student enrolled at a school who
gathers, compiles, writes, edits, photographs, records, or prepares information
for dissemination in school-sponsored media.
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(5) “Student supervisor” is a student who is responsible for editing
school-sponsored media.

(c)(1) Subject to subsection (e) of this section, a student journalist may
exercise freedom of speech and freedom of the press in school-sponsored
media.

(2) Subdivision (1) of this subsection shall not be construed to be
limited by the fact that the school-sponsored media are:

(A) supported financially by a school or its governing body, or by
use of facilities owned by the school; or

(B) produced in conjunction with a class in which the student
journalist is enrolled.

(d)(1) Subject to subsection (e) of this section, the student supervisors of
school-sponsored media are responsible for determining the content of their
respective media.

(2) Subject to subdivision (1) of this subsection, a media adviser may
teach professional standards of English and journalism to student journalists.

(e) This section shall not be construed to authorize or protect content of
school-sponsored media that:

(1) is libelous or slanderous;

(2) constitutes an unwarranted invasion of privacy;

(3) may be defined as obscene, gratuitously profane, threatening, or
intimidating;

(4) may be defined as harassment, hazing, or bullying under section 11
of this title;

(5) violates federal or State law; or

(6) creates the imminent danger of materially or substantially disrupting
the ability of the school to perform its educational mission.

(f) Absent a showing that a particular publication will cause direct,
immediate, and irreparable harm that would warrant the issuance of a prior
restraint order against the private media, school officials are not authorized to
censor or subject to prior restraint the content of schoolsponsored media.
Content shall not be suppressed solely because it involves political or
controversial subject matter, or is critical of the school or its administration.

(g) A student journalist may not be disciplined for acting in accordance
with this section.

(h) A media adviser may not be dismissed, suspended, disciplined,
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reassigned, or transferred for:

(1) taking reasonable and appropriate action to protect a student
journalist for engaging in conduct protected by this section; or

(2) refusing to infringe on conduct that is protected by this section, by
the first amendment to the U.S. Constitution, or by the Vermont Constitution.

(i) Each school or its governing body shall adopt a written policy
consistent with the provisions of this section.

(j) No expression made by students in school-sponsored media shall be
deemed to be an expression of school policy.

Sec. 3. EFFECTIVE DATE

This act shall take effect on July 1, 2017.

(Committee vote: 6-0-0)

Amendment to the recommendation of amendment of the Committee on
Education to S. 18 to be offered by Senator Benning

Senator Benning moves to amend the recommendation of amendment of the
Committee on Education as follows:

First: In Sec. 1, in 16 V.S.A. § 1623, in subdivision (a)(3), by inserting the
word public before the word “institutions”

Second: In Sec. 2, in 16 V.S.A. § 180, in subdivision (a)(3), by inserting
the word public before the word “institutions”

Favorable with  Proposal of Amendment

H. 125.

An act relating to fiscal year 2017 budget adjustments.

Reported favorably with recommendation of proposal of amendment
by Senator Kitchel for the Committee on Appropriations.

The Committee recommends that the Senate propose to the House to amend
the bill by striking out all after the enacting clause and inserting in lieu thereof
the following:

(For text of Report of Committee on Approporiations, see Addendum to
Senate Calendar for February 7, 2017)

(Committee vote: 7-0-0)

(For House amendments, see House Journal for January 26, 2017, page
104.)
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NEW BUSINESS

Senate Resolution For Action

S.R. 6.

Senate resolution disapproving of Executive Order 05-17.

PENDING QUESTION: Shall the resolution be adopted?

(For Text of resolution, see Senate Journal for Wednesday, February 8,
2017, page 114)

NOTICE CALENDAR

Second Reading

Favorable with Recommendation of Amendment

S. 12.

An act relating to increasing the maximum prison sentence for first, second,
and subsequent offenses of aggravated animal cruelty.

Reported favorably with recommendation of amendment by Senator
Ashe for the Committee on Judiciary.

The Committee recommends that the bill be amended by striking out all
after the enacting clause and inserting in lieu thereof the following:

Sec. 1. 13 V.S.A. chapter 8 is amended to read:

CHAPTER 8. HUMANE AND PROPER TREATMENT OF ANIMALS

Subchapter 1. Cruelty to Animals

* * *

§ 352a. AGGRAVATED CRUELTY TO ANIMALS

A person commits the crime of aggravated cruelty to animals if the person:

(1) kills an animal by intentionally causing the animal undue pain or
suffering;

(2) intentionally, maliciously, and without just cause tortures, mutilates,
or cruelly beats an animal; or

(3) intentionally injures or kills an animal that is in the performance of
official duties while under the supervision of a law enforcement officer.

§ 353. DEGREE OF OFFENSE; SENTENCING UPON CONVICTION

(a) Penalties.

(1) Except as provided in subdivision (3) or (4) of this subsection,
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cruelty to animals under section 352 of this title shall be punishable by a
sentence of imprisonment of not more than one year, or a fine of not more than
$2,000.00, or both. Second and subsequent convictions shall be punishable by
a sentence of imprisonment of not more than two years or a fine of not more
than $5,000.00, or both.

(2) Aggravated cruelty under section 352a of this title shall be
punishable by a sentence of imprisonment of not more than three five years or
a fine of not more than $5,000.00, or both. Second and subsequent offenses
shall be punishable by a sentence of imprisonment of not more than five ten
years or a fine of not more than $7,500.00, or both.

* * *

Sec. 2. EFFECTIVE DATE

This act shall take effect on July 1, 2017.

(Committee vote: 5-0-0)

S. 23.

An act relating to juvenile jurisdiction.

Reported favorably with recommendation of amendment by Senator
Sears for the Committee on Judiciary.

The Committee recommends that the bill be amended by striking out all
after the enacting clause and inserting in lieu thereof the following:

Sec. 1. 13 V.S.A. § 5401 is amended to read:

§ 5401. DEFINITIONS

As used in this subchapter:

* * *

(15)(A) “Conviction” means a judgment of guilt following a verdict or
finding of guilt, a plea of guilty, a plea of nolo contendere, an Alford Plea, or a
judgment of guilt pursuant to a deferred sentence. A sex offender whose
sentence is deferred shall have no duty to register after successful completion
of the terms of the deferred sentence agreement for the duration specified in
the agreement.

(B) A sex offender treated as a youthful offender pursuant to
33 V.S.A. chapter 52A shall have no duty to register unless the offender’s
youthful offender status is revoked and he or she is sentenced for the offense in
the Criminal Division of Superior Court.

* * *
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Sec. 2. 28 V.S.A. chapter 16 is added to read:

CHAPTER 16. YOUTHFUL OFFENDERS

§ 1161. POWERS AND RESPONSIBILITIES OF THE COMMISSIONER
REGARDING SUPERVISION OF YOUTHFUL OFFENDERS

In accordance with 33 V.S.A. chapter 52A, the Commissioner shall be
charged with the following powers and responsibilities regarding supervision
of youthful offenders:

(1) consistent with 33 V.S.A. § 5284(d), to designate a case manager
who, together with a case manager appointed by the Commissioner for
Children and Families, will determine the lead Department to preside over the
case plan and the provision of services to youths who are adjudicated as
youthful offenders;

(2) together with the Commissioner for Children and Families, to
maintain the general supervision of youths adjudicated as youthful offenders
and placed on conditions of juvenile probation; and

(3) to supervise the administration of probation services and establish
policies and standards regarding youthful offender probation investigation,
supervision, case work, record keeping, and the qualification of probation
officers working with youthful offenders.

§ 1162. METHODS OF SUPERVISION

(a) Electronic monitoring. The Commissioner may utilize an electronic
monitoring system to supervise a youthful offender placed on juvenile
probation.

(b) Graduated sanctions.

(1) If ordered by the court pursuant to a modification of a youthful
offender disposition under 33 V.S.A. § 5285(c)(1), the Commissioner may
sanction the youthful offender in accordance with rules adopted pursuant to
subdivision (2) of this subsection.

(2) The Department of Corrections shall adopt rules pursuant to
3 V.S.A. chapter 25 that establish graduated sanction guidelines for a youthful
offender who violates the terms of his or her probation.

Sec. 3. 33 V.S.A. § 5102 is amended to read:

§ 5102. DEFINITIONS AND PROVISIONS OF GENERAL APPLICATION

As used in the juvenile judicial proceedings chapters, unless the context
otherwise requires:

* * *
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(2) “Child” means any of the following:

* * *

(C) An individual who has been alleged to have committed or has
committed an act of delinquency after becoming 10 years of age and prior to
becoming 18 22 years of age; provided, however:

(i) that an individual who is alleged to have committed an act
specified in subsection 5204(a) of this title after attaining the age of 10 12
years of age but not the age of 14 years of age may be treated as an adult as
provided therein;

* * *

(9) “Delinquent act” means an act designated a crime under the laws of
this State, or of another state if the act occurred in another state, or under
federal law. A delinquent act shall include 7 V.S.A. §§ 656 and 657 § 656;
however, it shall not include:

(A) snowmobile offenses in 23 V.S.A. chapter 29, subchapter 1 and
motorboat offenses in 23 V.S.A. chapter 29, subchapter 2, except for violations
of sections 3207a, 3207b, 3207c, 3207d, and 3323;

(B) pursuant to 4 V.S.A. § 33(b), felony motor vehicle offenses
committed by an individual who is at least 16 years of age or older, except for
violations of 23 V.S.A. chapter 13, subchapter 13 and of 23 V.S.A. § 1091.

* * *

(22) “Party” includes the following persons:

(A) the child with respect to whom the proceedings are brought;

(B) the custodial parent, the guardian, or the custodian of the child in
all instances except a hearing on the merits of a delinquency petition;

(C) the noncustodial parent for the purposes of custody, visitation,
and such other issues which that the Court court may determine are proper and
necessary to the proceedings, provided that the noncustodial parent has entered
an appearance;

(D) the State’s Attorney;

(E) the Commissioner for Children and Families;

(F) such other persons as appear to the Court court to be proper and
necessary to the proceedings; and

(G) in youthful offender cases brought under 33 V.S.A. chapter 52A,
the Commissioner of Corrections.
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* * *

Sec. 4. 33 V.S.A. chapter 52A is added to read:

CHAPTER 52A. YOUTHFUL OFFENDERS

§ 5280. COMMENCEMENT OF YOUTHFUL OFFENDER
PROCEEDINGS IN THE FAMILY DIVISION

(a) A proceeding under this chapter shall be commenced by:

(1) the filing of a youthful offender petition by a State’s Attorney; or

(2) transfer to the Family Court of a proceeding from the Criminal
Division of the Superior Court as provided in section 5281 of this title.

(b) A State’s Attorney may commence a proceeding in the Family Division
of the Superior Court concerning a child who is alleged to have committed an
offense after attaining 16 years of age, but not 22 years of age that could
otherwise be filed in the Criminal Division.

(c) If a State’s Attorney files a petition under subdivision (a)(1) of this
section, the case shall proceed as provided under subsection 5281(b) of this
title.

§ 5281. MOTION IN CRIMINAL DIVISION OF SUPERIOR COURT

(a) A motion may be filed in the Criminal Division of the Superior Court
requesting that a defendant under 22 years of age in a criminal proceeding who
had attained 12 years of age but not 22 years of age at the time the offense is
alleged to have been committed be treated as a youthful offender. The motion
may be filed by the State’s Attorney, the defendant, or the court on its own
motion.

(b) Upon the filing of a motion under this section or the filing of a youthful
offender petition pursuant to section 5280 of this title, the Family Division
shall hold a hearing pursuant to section 5283 of this title. Copies of all records
relating to the case shall be forwarded to the Family Division. Conditions of
release and any Department of Corrections supervision or custody shall remain
in effect until the Family Division accepts the case for treatment as a youthful
offender and orders conditions of juvenile probation pursuant to section 5284
of this title, or the case is otherwise concluded.

(c)(1) If the Family Division rejects the case for youthful offender
treatment pursuant to subsection 5284 of this title, the case shall be transferred
to the Criminal Division. The conditions of release imposed by the Criminal
Division shall remain in effect, and the case shall proceed as though the
motion for youthful offender treatment or youthful offender petition had not
been filed.
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(2) Subject to Rule 11 of the Vermont Rules of Criminal Procedure and
Rule 410 of the Vermont Rules of Evidence, the Family Division’s denial of
the motion for youthful offender treatment and any information related to the
youthful offender proceeding shall be inadmissible against the youth for any
purpose in the subsequent Criminal Division proceeding.

(d) If the Family Division accepts the case for youthful offender treatment,
the case shall proceed to a confidential merits hearing or admission pursuant to
sections 5227-5229 of this title.

§ 5282. REPORT FROM THE DEPARTMENT

(a) Within 30 days after the case is transferred to the Family Division or a
youthful offender petition is filed in the Family Division, unless the court
extends the period for good cause shown, the Department for Children and
Families shall file a report with the Family Division of the Superior Court.

(b) A report filed pursuant to this section shall include the following
elements:

(1) a recommendation as to whether youthful offender status is
appropriate for the youth;

(2) a disposition case plan including proposed services and proposed
conditions of juvenile probation in the event youthful offender status is
approved and the youth is adjudicated;

(3) a description of the services that may be available for the youth
when he or she reaches 18 years of age.

(c) A report filed pursuant to this section is privileged and shall not be
disclosed to any person other than the Department, the Court, the State’s
Attorney, the youth, the youth’s attorney, the youth’s guardian ad litem, the
Department of Corrections, or any other person when the Court determines
that the best interests of the youth would make such a disclosure desirable or
helpful.

§ 5283. HEARING IN FAMILY DIVISION

(a) Timeline. A youthful offender status hearing shall be held no later than
35 days after the transfer of the case from the Criminal Division or filing of a
youthful offender petition in the Family Division.

(b) Notice. Notice of the hearing shall be provided to the State’s Attorney;
the youth; the youth’s parent, guardian, or custodian; the Department; and the
Department of Corrections.

(c) Hearing procedure.

(1) If the motion is contested, all parties shall have the right to present
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evidence and examine witnesses. Hearsay may be admitted and may be relied
on to the extent of its probative value. If reports are admitted, the parties shall
be afforded an opportunity to examine those persons making the reports, but
sources of confidential information need not be disclosed.

(2) Hearings under subsection 5284(a) of this title shall be open to the
public. All other youthful offender proceedings shall be confidential.

(d) Burden of proof. The burden of proof shall be on the moving party to
prove by a preponderance of the evidence that a child should be granted
youthful offender status. If the court makes the motion, the burden shall be on
the youth.

(e) Further hearing. On its own motion or the motion of a party, the court
may schedule a further hearing to obtain reports or other information necessary
for the appropriate disposition of the case.

§ 5284. YOUTHFUL OFFENDER DETERMINATION AND DISPOSITION
ORDER

(a) In a hearing on a motion for youthful offender status, the court shall
first consider whether public safety will be protected by treating the youth as a
youthful offender. If the court finds that public safety will not be protected by
treating the youth as a youthful offender, the court shall deny the motion and
transfer the case to the Criminal Division of the Superior Court pursuant to
subsection 5281(d) of this title. If the court finds that public safety will be
protected by treating the youth as a youthful offender, the court shall proceed
to make a determination under subsection (b) of this section.

(b)(1) The court shall deny the motion if the court finds that:

(A) the youth is not amenable to treatment or rehabilitation as a
youthful offender; or

(B) there are insufficient services in the juvenile court system and the
Department for Children and Families and the Department of Corrections to
meet the youth’s treatment and rehabilitation needs.

(2) The court shall grant the motion if the court finds that:

(A) the youth is amenable to treatment or rehabilitation as a youthful
offender; and

(B) there are sufficient services in the juvenile court system and the
Department for Children and Families and the Department of Corrections to
meet the youth’s treatment and rehabilitation needs.

(c) If the court approves the motion for youthful offender treatment after
an adjudication pursuant to subsection 5281(d) of this title, the court:
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(1) shall approve a disposition case plan and impose conditions of
juvenile probation on the youth; and

(2) may transfer legal custody of the youth to a parent, relative, person
with a significant relationship with the youth, or Commissioner, provided that
any transfer of custody shall expire on the youth’s 18th birthday.

(d) The Department for Children and Families and the Department of
Corrections shall be responsible for supervision of and providing services to
the youth until he or she reaches 22 years of age. Both Departments shall
designate a case manager who together shall appoint a lead Department to
have final decision-making authority over the case plan and the provision of
services to the youth. The youth shall be eligible for appropriate community-
based programming and services provided by both Departments.

§ 5285. MODIFICATION OR REVOCATION OF DISPOSITION

(a) If it appears that the youth has violated the terms of juvenile probation
ordered by the court pursuant to subdivision 5284(c)(1) of this title, a motion
for modification or revocation of youthful offender status may be filed in the
Family Division of the Superior Court. The court shall set the motion for
hearing as soon as practicable. The hearing may be joined with a hearing on a
violation of conditions of probation under section 5265 of this title. A
supervising juvenile or adult probation officer may detain in an adult facility a
youthful offender who has attained 18 years of age for violating conditions of
probation.

(b) A hearing under this section shall be held in accordance with section
5268 of this title.

(c) If the court finds after the hearing that the youth has violated the terms
of his or her probation, the court may:

(1) maintain the youth’s status as a youthful offender, with modified
conditions of juvenile probation if the court deems it appropriate;

(2) revoke the youth’s status as a youthful offender and transfer the case
with a record of the petition, affidavit, adjudication, disposition, and
revocation to the Criminal Division for sentencing; or

(3) transfer supervision of the youth to the Department of Corrections
with all of the powers and authority of the Department and the Commissioner
under Title 28, including graduated sanctions and electronic monitoring.

(d) If a youth’s status as a youthful offender is revoked and the case is
transferred to the Criminal Division pursuant to subdivision (c)(2) of this
section, the court shall hold a sentencing hearing and impose sentence. When
determining an appropriate sentence, the court may take into consideration the
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youth’s degree of progress toward rehabilitation while on youthful offender
status. The Criminal Division shall have access to all Family Division records
of the proceeding.

§ 5286. REVIEW PRIOR TO 18 YEARS OF AGE

(a) If a youth is adjudicated as a youthful offender prior to reaching 18
years of age, the Family Division shall review the youth’s case before he or
she reaches 18 years of age and set a hearing to determine whether the court’s
jurisdiction over the youth should be continued past 18 years of age. The
hearing may be joined with a motion to terminate youthful offender status
under section 5285 of this title. The court shall provide notice and an
opportunity to be heard at the hearing to the State’s Attorney, the youth, the
Department for Children and Families, and the Department of Corrections.

(b) After receiving a notice of review under this section, the State may file
a motion to modify or revoke pursuant to section 5285 of this title. If such a
motion is filed, it shall be consolidated with the review under this section and
all options provided for under section 5285 of this title shall be available to the
court.

(c) The following reports shall be filed with the court prior to the hearing:

(1) The Department for Children and Families and the Department of
Corrections shall jointly report their recommendations, with supporting
justifications, as to whether the Family Division should continue jurisdiction
over the youth past 18 years of age and, if continued jurisdiction is
recommended, propose a case plan for the youth to ensure compliance with
and completion of the juvenile disposition.

(2) If the Departments recommend continued supervision of the youthful
offender past 18 years of age, the Departments shall report on the services
which would be available for the youth.

(d) If the court finds that it is in the best interest of the youth and consistent
with community safety to continue the case past 18 years of age, it shall make
an order continuing the court’s jurisdiction up to 22 years of age. The
Department for Children and Families and the Department of Corrections shall
jointly develop a case plan for the youth and coordinate services and share
information to ensure compliance with and completion of the juvenile
disposition.

(e) If the court finds that it is not in the best interest of the youth to
continue the case past 18 years of age, it shall terminate the disposition order,
discharge the youth, and dismiss the case in accordance with subsection
5287(c) of this title.
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§ 5287. TERMINATION OR CONTINUANCE OF PROBATION

(a) A motion may be filed at any time in the Family Division requesting
that the court terminate the youth’s status as a youthful offender and discharge
him or her from probation. The motion may be filed by the State’s Attorney,
the youth, the Department, or the court on its own motion. The court shall set
the motion for hearing and provide notice and an opportunity to be heard at the
hearing to the State’s Attorney, the youth, the Department for Children and
Families and the Department of Corrections.

(b) In determining whether a youth has successfully completed the terms of
probation, the Court shall consider:

(1) the degree to which the youth fulfilled the terms of the case plan and
the probation order;

(2) the youth’s performance during treatment;

(3) reports of treatment personnel; and

(4) any other relevant facts associated with the youth’s behavior.

(c) If the court finds that the youth has successfully completed the terms of
the probation order, it shall terminate youthful offender status, discharge the
youth from probation, and file a written order dismissing the Family Division
case. The Family Division shall provide notice of the dismissal to the
Criminal Division, which shall dismiss the criminal case.

(d) Upon discharge and dismissal under subsection (c) of this section, all
records relating to the case in the Criminal Division shall be expunged, and all
records relating to the case in the Family Court shall be sealed pursuant to
section 5119 of this title.

(e) If the court denies the motion to discharge the youth from probation,
the court may extend or amend the probation order as it deems necessary.

§ 5288. RIGHTS OF VICTIMS IN YOUTHFUL OFFENDER
PROCEEDINGS

(a) The victim in a proceeding involving a youthful offender shall have the
following rights:

(1) to be notified by the prosecutor in a timely manner when a court
proceeding is scheduled to take place and when a court proceeding to which he
or she has been notified will not take place as scheduled;

(2) to be present during all court proceedings subject to the provisions
of Rule 615 of the Vermont Rules of Evidence and to express reasonably his or
her views concerning the offense and the youth;
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(3) to request notification by the agency having custody of the youth
before the youth is released from a residential facility;

(4) to be notified by the prosecutor as to the final disposition of the
case;

(5) to be notified by the prosecutor of the victim’s rights under this
section.

(b) In accordance with court rules, at a hearing on a motion for youthful
offender treatment, the court shall ask if the victim is present and, if so,
whether the victim would like to be heard regarding disposition. In ordering
disposition, the court shall consider any views offered at the hearing by the
victim. If the victim is not present, the court shall ask whether the victim has
expressed, either orally or in writing, views regarding disposition and shall
take those views into consideration in ordering disposition.

(c) No youthful offender proceeding shall be delayed or voided by reason
of the failure to give the victim the required notice or the failure of the victim
to appear.

(d) As used in this section, “victim” shall have the same meaning as in
13 V.S.A. § 5301(4).

Sec. 5. 33 V.S.A. § 5291 is amended to read:

§ 5291. DETENTION OR TREATMENT OF MINORS CHARGED AS
DELINQUENTS IN SECURE FACILITIES FOR THE
DETENTION OR TREATMENT OF DELINQUENT CHILDREN

(a) Unless ordered otherwise at or after a temporary care hearing, the
Commissioner shall have sole authority to place the child who is in the custody
of the Department in a secure facility for the detention or treatment of minors.

(b) Upon a finding at the temporary care hearing that no other suitable
placement is available and the child presents a risk of injury to him- or herself,
to others, or to property, the Court may order that the child be placed in Prior
to disposition, the court shall have the sole authority to place a child who is in
the custody of the Department in a secure facility used for the detention or
treatment of delinquent children until the Commissioner determines that a
suitable placement is available for the child. The court shall not order
placement in a secure facility without a recommendation from the Department
that placement in a secure facility is necessary. Alternatively, the Court may
order that the child be placed in a secure facility used for the detention or
treatment of delinquent children for up to seven days. Any order for
placement at a secure facility shall expire at the end of the seventh day
following its issuance unless, after hearing, the Court extends the order for a
time period not to exceed seven days. The court order shall include a finding
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that no other suitable placement is available and the child presents a risk of
injury to others or to property.

(b) Absent good cause shown and notwithstanding section 5227 of this
title, when a child is placed in a secure facility pursuant to subsection (a) of
this section and remains in a secure facility for 45 days following the
preliminary hearing, the merits hearing shall be held and merits adjudicated
within 45 days of the date of the preliminary hearing or the court shall dismiss
the petition with prejudice. If merits have been found, the court shall review
the secure facility placement order at the merits hearing.

(c) If a child is placed in a secure facility pursuant to subsection (a) of this
section and secure facility placement continues following the merits hearing
review pursuant to subsection (b) of this section, the court shall, within 35
days of the merits adjudication:

(1) hold the disposition hearing, or, if disposition is not held within
35 days;

(2) hold a hearing to review the continued secure facility placement.

(d) A child placed in a secure facility on an order pursuant to subsections
(a), (b), or (c) of this section with a finding that no other suitable placement is
available and the child presents a risk of harm to others or to property shall be
entitled to an independent, second evidentiary hearing, which shall be a
hearing de novo by a single justice of the Vermont Supreme Court. The Chief
Justice may make an appointment or special assignment in accordance with
4 V.S.A. § 22 to conduct the de novo hearing required by this subsection.
Unless the parties stipulate to the admission of portions of the trial court
record, the de novo review shall be a new evidentiary hearing without regard
to the record compiled before the trial court.

(e) Following disposition, the Commissioner shall have the sole authority
to place a child who is in the custody of the Department in a secure facility for
the detention or treatment of delinquent children pursuant to the Department’s
administrative policies on admission.

Sec. 6. ADVISORY COMMITTEES; RULEMAKING

The Advisory Committee on Rules for Family Proceedings and the
Advisory Committee on Rules of Criminal Procedure shall jointly review the
youthful offender proceedings statutes and adopt procedural rules to make
clear that a youth is waiving the right to trial by jury in cases where a youth is
adjudicated in the Family Division pursuant to 33 V.S.A. §§ 5281, and 5227-
5229, youthful offender status is revoked, and a criminal record of the petition,
adjudication, disposition and revocation is sent to the Criminal Division
pursuant to 33 V.S.A. §5285 for sentencing. The Committees shall hold their
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first joint meeting on or before July 1, 2017 and shall adopt rules on this topic
and any other youthful offender topic as deemed appropriate by the
committees effective no later than July 1, 2018.

Sec. 7. REPEALS

(a) 33 V.S.A. § 5104 (retention of jurisdiction over youthful offenders) is
repealed on July 1, 2018.

(b) 33 V.S.A. § 5280 (commencement of youthful offender proceedings in
the Family Division) is repealed on July 1, 2018.

(c) 33 V.S.A. § 5281 (motion in Criminal Division of Superior Court) is
repealed on July 1, 2018.

(d) 33 V.S.A. § 5282 (report from the Department) is repealed on July 1,
2018.

(e) 33 V.S.A. § 5283 (hearing in Family Division) is repealed on July 1,
2018.

(f) 33 V.S.A. § 5284 (determination and order) is repealed on July 1, 2018.

(g) 33 V.S.A. § 5285 (modification or revocation of disposition) is repealed
on July 1, 2018.

(h) 33 V.S.A. § 5286 (review prior to the age of 18) is repealed on July 1,
2018.

(i) 33 V.S.A. § 5287 (termination or continuance of probation) is repealed
on July 1, 2018.

(j) 33 V.S.A. § 5288 (rights of victims in youthful offender proceedings) is
repealed on July 1, 2018.

Sec. 8. EFFECTIVE DATES

This act shall take effect on July 1, 2017, except for Secs. 2 (powers and
responsibilities of the Commissioner regarding youthful offenders), 4
(youthful offenders), and 5 (detention or treatment of minors charged as
delinquents in secure facilities for the detention or treatment of delinquent
children) which shall take effect on July 1, 2018.

(Committee vote: 5-0-0)
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CONCURRENT RESOLUTIONS FOR NOTICE

Concurrent Resolutions For Notice Under Joint Rule 16

The following joint concurrent resolutions have been introduced for
approval by the Senate and House. They will be adopted by the Senate unless
a Senator requests floor consideration before the end of the session of the next
legislative day. Requests for floor consideration should be communicated to
the Secretary’s Office.

H.C.R. 31-38 (For text of Resolutions, see Addendum to House Calendar for
February 9, 2017)

CONFIRMATIONS

The following appointments will be considered by the Senate, as a group,
under suspension of the Rules, as moved by the President pro tempore, for
confirmation together and without debate, by consent thereby given by the
Senate. However, upon request of any senator, any appointment may be
singled out and acted upon separately by the Senate, with consideration given
to the report of the Committee to which the appointment was referred, and
with full debate; and further, all appointments for the positions of Secretaries
of Agencies, Commissioners of Departments, Judges, Magistrates, and
members of the Public Service Board shall be fully and separately acted upon.

Katherine Buckley of Guilford - Commissioner, Department of Housing
and Community Development (term 1/5/17 - 2/28/17) – By Sen. Balint for the
Committee on Econ. Dev., Housing and General Affairs. (2/9/17)

Katherine Buckley of Guilford- Commissioner, Department of Housing and
Community Development (term 3/1/17 - 2/28/19) – By Sen. Balint for the
Committee on Econ. Dev., Housing and General Affairs. (2/9/17)

Michael Schirling of Burlington - Secretary, Agency of Commerce and
Community Development (term 1/5/17 - 2/28/17) - By Sen. Baruth for the
Committee on Econ. Dev., Housing and General Affairs. (2/9/17)

Michael Schirling of Burlington - Secretary, Agency of Commerce and
Community Development (term 3/1/17 - 2/28/19) - By Sen. Baruth for the
Committee on Econ. Dev., Housing and General Affairs. (2/9/17)

Lindsay Kurrle of Middlesex – Commissioner, Department of Labor (term
1/5/17 – 2/28/17) – By Sen. Clarkson for the Committee on Econ. Dev.,
Housing and General Affairs. (2/10/17)

Lindsay Kurrle of Middlesex – Commissioner, Department of Labor (term
3/1/17 – 2/28/19) – By Sen. Clarkson for the Committee on Econ. Dev.,
Housing and General Affairs. (2/10/17)



- 113 -

PUBLIC HEARINGS

Thursday, February 9, 2017 - 7:00 P.M. - 8:30 P.M. - Room 11 - Re:
Minimum Wage - House Committee on General, Housing and Military Affairs.

Joint Community-Based Public Hearings on Fiscal Year 2018
State budget

House and Senate Committees on Appropriations

Monday, February 13, 2017 - 6:00 P.M. - 7:00 P.M. – The Vermont
House and Senate Committees on Appropriations are seeking public input on
the FY2018 proposed State budget and will hold joint public hearings Monday,
February 13, 2017, 6:00 – 7:00 p.m. at 6 locations across the State.

Bellows Falls:Windham Antique Center, 5 The Square.

Johnson: Johnson State College, Bentley 207.

Rutland City: Rutland Public Schools, Longfellow School Building.

St. Albans City: St. Albans City Elementary School, Library.

St. Johnsbury: The St. Johnsbury School, Cafeteria.

Winooski: Community College of Vermont, Janice Couture Room
(108).

The Committees will take testimony on the Governor’s FY 2018 State
budget proposal at that time. Anyone interested in testifying should come to
one of the hearings. Time limits on testimony may apply depending on volume
of participants.

To view or print a copy of the proposed budget, go to:
http://finance.vermont.gov/budget/budget-recommendations/operating-
budget/fy2018. For more information about the format of these events, or to
submit written testimony, e-mail Theresa Utton-Jerman at
tutton@leg.state.vt.us or Rebecca Buck at rbuck@leg.state.vt.us, or call 802-
828-5767 or 802-828-2295. Requests for interpreters should be made to the
office by 3:00 p.m. on Monday, January 30, 2017.

February 16, 2017 - 6:00 P.M. - 7:00 P.M. - Room 11 - Re: FY 2018
Governor's proposed State budget - House Committee on Appropriations.

Thursday, February 23, 2017 - Room 11 - 7:00 P.M. - 7:30 P.M. (if no
public testimony) or 8:00 P.M. - Joint Committee on Judicial Retention - Re:
Judicial Retention of Supreme Court Justices: Chief Justice Paul Reiber, and
Justices Harold Eaton, Jr., Beth Robinson and Marilyn Skoglund and Superior
Court Judges Alison Arms, Robert Bent, Thomas Carlson, Cortland Corsones,
Thomas Devine, Theresa DiMauro, Michael Kainen, Mary Morrissey, A.
Gregory Rainville, and Kristin Schoonover.



- 114 -

NOTICE OF JOINT ASSEMBLY

Thursday, February 16, 2017 - 10:30 A.M. – House Chamber - Election
of a Sergeant at Arms, of an Adjutant and Inspector General, and of three (3)
trustees for the University of Vermont, and Vermont and State Agricultural
College.

Candidates for the positions of Sergeant at Arms, Adjutant and Inspector
General, and legislative candidates for UVM trustees must notify the Secretary
of State in writing of their candidacies not later than Thursday, February 9,
2017, by 4:00 P.M., pursuant to the provisions of 2 V.S.A. §12(b). Otherwise
their names will not appear on the ballots for these positions.

The following rules shall apply to the conduct of these elections:

First: All nominations for these offices will be presented in alphabetical
order prior to voting.

Second: There will be only one nominating speech of not more than three
(3) minutes and not more than two seconding speeches of not more than one
(1) minute each for each nominee.

FOR INFORMATION PURPOSES

STATE OF VERMONT

EXECUTIVE DEPARTMENT

EXECUTIVE ORDER NO. 07-17

The Senate Committee on Economic Development, Housing and General
Affairs to which was referred Executive Order No. 07-17 (Merger of the
Department of Liquor Control and the State Lottery Commission) has
considered the same, and after testimony, voted affirmatively to approve the
changes proposed in Executive Order No. 07-17 and will not be
recommending the Senate disapprove of Executive Order No. 07-17 under 3
V.S.A . § 2002(b).


