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S.224

Introduced by Senator Rodgers

Referred to Committee on Econ. Dev., Housing and General Affairs

Date: January 5, 2016

Subject: Commerce and trade; machinery dealerships; warranty obligations
Statement of purpose of bill as introduced: This bill proposes to clarify the
warranty obligations of manufacturers, suppliers, and dealers with respect to

equipment and machinery dealerships.

An act relating to warranty obligations of equipment dealers and suppliers

It is hereby enacted by the General Assembly of the State of Vermont:

1 IAIDDIANIAO
U, L. 1NN GO J
{}beneral Assembly finds:

(1) Vermo

s long relied on economic activity relating to working

farms and forestland in the e. These working lands, and the people who

work the land, are part of the Smral and ecological heritage, and

Vermont has made major policy and budget co itments in recent years in

support of working lands enterprises. Farm and fomises need a

robust system of infrastructure to support their economic andm
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Aforest working land infrastructure are in the best interest of the State.

) The distribution and sale of equipment within this State vitally

affects h\qeneral economy of the State and the public interest and the public

welfare, anh\order to promote the public interest and the public welfare, and

in the exercise o\fﬁs police power, it is necessary to requlate equipment

suppliers and their&(esentatives, and to requlate dealer agreements issued by

the aforementioned who ae doing business in this State in order to prevent

frauds, impositions, and otg\abuses upon its citizens and to protect and

preserve the investments and p%gerties of the citizens of this State.

(3) There continues to exista\\inequality of bargaining power between

equipment suppliers and the independeni\dealer network. This inequality of

bargaining power enables equipment supph(s to compel dealers to execute

dealer agreements, related contracts, and addek;ms that contain terms and

conditions that would not routinely be agreed to by ¥e equipment dealer if this

inequality did not exist. It therefore is in the public ir%est to enact legislation

to prevent unfair or arbitrary treatment of equipment dealerA\by equipment

manufacturers-suppliers. It is the General Assembly’s intent&\ave this act

liberally construed in order to achieve its purpose.

Sec. 2. 9 V.S.A. chapter 107 is redesignated to read:

CHAPTER 107. EQUIPMENT AND MACHINERY DEALERSHIP

VT LEG #312018 v.1
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2071. DEFINITIONS

As\sed in this chapter:

1)

or eatalog catdlogue in effect at the time the dealer agreement is terminated,

\Current net price” means the price listed in the supplier’s price list

less any applicabl§ discounts allowed.

(2) “Dealer” means a person-cerporation,-or-partaership primarily
engaged in the business Of retail sales of farm and utility tractors, farm
implements, farm machinery,

orestry equipment, industrial equipment, utility

equipment, yard and garden equiyment, construction equipment, all-terrain

vehicles as defined in 23 V.S.A. § 3801(1), attachments, accessories, and or

repair parts. Provided, however, “dealerX shall not include a “single line

dealer” primarily engaged in the retail sale ard service of industrial, forestry,
and construction equipment. “Single line dealer means a person-partnership
or-corporation who:
(A) has purchased 75 percent or more of the ddaler’s total new
product inventory from a single supplier; and
(B) has a total annual average sales volume for the pr

years in excess of $15 $100 million for the entire territory for whicNthe dealer

is responsible.

VT LEG #312018 v.1
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(4) “Inventyry” means farm, utility, forestry, or industrial equipment,

implements, machinely, yard and garden equipment, construction equipment,

all-terrain vehicles as defiged in 23 V.S.A. § 3801(1), attachments, or repair

parts. - The term

repair parts includes bundled partg, which means several related parts,

components, or accessories that th&pplier requires the dealer to purchase in a

single transaction.

Sec. 4. 9 V.S.A. 84072 is amended to read:
8 4072. NOTICE OF TERMINATION OF DEALER AGREEMENTS
(a) Notwithstanding any agreement to the contrary, pyior to the termination
of a dealer agreement, a supplier shall notify the dealer of the termination not
less than 120 days prior to the effective date of the termination.\No supplier

may terminate, cancel, or fail to renew a dealership agreement withQut cause.
“Cause” means failure by an equipment dealer to comply with the reasdpable

requirements imposed upon the equipment dealer by the dealer agreement,

VT LEG #312018 v.1
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upon the occurrernge of any of the following events which in addition to the

above definition of cayse; in subsection (a) of this section are also cause for

termination, cancellation\gr failure to renew a dealership agreement:

(1) the filing of a petitiQn for bankruptcy or for receivership either by or
against the dealer;

(2) the making by the dealer oRan intentional and material
misrepresentation as to the dealer’s finarial status;
(3) any default by the dealer under a cRattel mortgage or other security
agreement between the dealer and the supplier;

(4) the commencement of voluntary or involugtary dissolution or
liquidation of the dealer if the dealer is a partnership or §orporation;

(5) achange or additions in location of the dealer’s p¥ace of business as
provided in the agreement without the prior written approval of\the supplier; or

(6) withdrawal of an individual proprietor, partner, major shageholder,

the inveoluntary termination of the manager of the dealership, or a substontial

VT LEG #312018 v.1
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wri{ten consent of the supplier.

Sec. 5. 9 Y.S.A. 8§ 4074 is amended to read:
8 4074. REPNRCHASE TERMS

(a) Within 90¥ays from receipt of the written request of the dealer, a
supplier under the duty to repurchase inventory pursuant to section 4073 of this
title may examine any bogks or records of the dealer to verify the eligibility of
any item for repurchase. Excgpt as otherwise provided in this chapter, the
supplier shall repurchase from thy dealer all inventory previously purchased
from the supplier in possession of th&dealer on the date of termination of the
dealer agreement and required signage, special tools, books, manuals, supplies,
data processing equipment, and software pre\iously purchased from the
supplier or other qualified vendor approved by the supplier in the possession of
the dealer on the date of termination of the dealer aggeement.

(b) The supplier shall pay the dealer:

(1) 260 one hundred percent of the net cost of all nev,and undamaged

and complete farm and utility tractors, utility equipment, forestNy equipment,
industrial equipment, farm implements, farm machinery, yard and Qarden

equipment, construction equipment, attachments, and accessories purchgsed

from the supplier within the 30-month period preceding the date of

VT LEG #312018 v.1
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wegther conditions at the dealer’s locations:;
) 90 one hundred percent of the current net prices of all new and
undamagey repair parts:;

(3) 85 Minety-five percent of the current net prices of all new and
undamaged superSeded repair parts:;

(4) 85 ninety-fh\e percent of the latest available published net price of
all new and undamaged rQncurrent repair parts:;

(5) Either either the falx market value, or assume the lease
responsibilities of any specific d&a processing hardware that the supplier
required the dealer to purchase to satigfy the reasonable requirements of the
dealer agreement, including computer systems equipment and software
required and approved by the supplier to corymunicate with the supplier-;

(6) Repurehase-at#5 seventy-five percen®Nof the net cost of specialized
repair tools, signage, books and supplies previously'gurchased, pursuant to
requirements of the supplier and held by the dealer on the date of termination.
Specialized repair tools must be unique to the supplier’s product line and must
be complete and in usable condition-;

(7) Repurehase-at average as-is value shown in current indusy{y guides,

dealer-owned rental fleet financed by the supplier or its finance subsidiyry,

VT LEG #312018 v.1
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thé\date of termination.

(c) \ he party that initiates the termination of the dealer agreement shall pay
the cost oN\the return, handling, packing, and loading of the inventory. If the
termination is\\nitiated by the supplier, the supplier shall reimburse the dealer
five percent of the\net parts return credited to the dealer as compensation for
picking, handling, padking, and shipping the parts returned to the supplier.

(d) Payment to the dealer required under this section shall be made by the
supplier not later than 45 days after receipt of the inventory by the supplier.
A penalty shall be assessed in thé\amount of daily interest at the current New
York prime rate plus three percent oNany outstanding balance over the
required 45 days. The supplier shall be &gtitled to apply any payment required
under this section to be made to the dealer ad\a setoff against any amount owed
by the dealer to the supplier.
Sec. 6. 9 V.S.A. §4077a is amended to read:
8 4077a. PROHIBITED ACTS

No supplier shall:

(1) coerce, or attempt to coerce, any dealer to accept delixery of any

equipment, parts, or accessories therefor, which such dealer has not\voluntarily
ordered, except that a supplier may require a dealer to accept delivery O

equipment, parts or accessories that are necessary to maintain equipment

VT LEG #312018 v.1
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a Ogaler to accept delivery of safety-related equipment, parts, or accessories
pertindqt to equipment generally sold in the dealer’s area of responsibility;

(2) ®sondition the sale of any equipment on a requirement that the dealer
also purchase{ny other goods or services, but nothing contained in this chapter
shall prevent the sypplier from requiring the dealer to purchase all parts
reasonably necessaryXp maintain the quality of operation in the field of any

equipment used in the trale area;

—~
w
~—
»
D
D
D)
D,
D
D
»
D
d
)

pphiek-er prevent, coerce, or attempt to coerce a

dealer from having an investment in ®r hold a dealership contract for the sale

of competing product lines or makes of éguipment or require the dealer to

provide separate facilities for competing proNuct lines or makes of equipment;

(4) discriminate in the prices charged for dguipment of like grade and
quality sold by the supplier to similarly situated deakgrs, but nothing contained
in this chapter shall prevent differentials which make orNy due allowance for a
difference in the cost of manufacture, sale, or delivery resul§jng from the
differing methods or quantities in which such equipment is solo\or delivered by
the supplier;

(5) modify a dealer’s assigned area of responsibility without the ealer’s

written consent; or

VT LEG #312018 v.1
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labor to avoid a violation of this section, recover the costs of the

rein%(sement.

Sec. 7. 9 X.S.A. § 4078 is amended to read:

8 4078. WARRANTY OBLIGATIONS

(a) Each suppNer shall specify in writing to each of its dealers in this State

the reasonable obliq\a'\ons of the dealer for warranty service on its products,

shall compensate the d%r for such service required of the dealer by the

supplier, and shall provide thy dealer the schedule of compensation to be paid

the dealer for parts, work, and selice in connection with them, and the time

allowance for the performance of Mork and service. If the dealer does not

comply with excessive obligations pla&upon the dealer by the supplier

pursuant to this section, the supplier is notxueved from compliance with the

requirements of this chapter.

(b) A schedule of compensation shall include reagsonable compensation for

diagnostic work, as well as for repair service, parts, ah\abor. Time

allowances for the diagnosis and performance of warrantkrvice shall be

reasonable and adequate for the work to be performed. The hoMly rate paid to

a dealer shall not be less than the rate charged by the dealer to cu%ers for

nonwarranty service and repairs. Each supplier shall compensate eac}nf its

dealers for parts used to fulfill warranty and recall obligations of repair an

VT LEG #312018 v.1
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%qmers for like parts for nonwarranty work.

(c) INNs a violation of this section for any supplier to fail to perform any

warranty (mations or to fail to include in written notices of factory recalls to

machinery owr@qnd dealers the expected date by which necessary parts and

equipment will be a%able to dealers for the correction of such defects, or to

fail to compensate any m%dealers in this State for repairs required by a

recall.

(d) Whenever a supplier and a dealsy enter into an agreement providing

consumer warranties, the supplier shall pay\any warranty claim made for
warranty parts and service within 30 days after g receipt and approval. The
supplier shall approve or disapprove a warranty clai ithin 30 days after its
receipt. If a claim is not specifically disapproved in writing within 30 days

after its receipt, it shall be deemed to be approved and paymenthall be made
by the supplier within 30 days after its receipt.

Sec. 8. EFFECTIVE DATE

Thic act chall talkko offact Aan Il 1 _201A

o 1 FINIDNINIAC AN JNTNIT
LT TN TN O TUNL TV T TNt

(a) The

(1) Vermont has lied on economic activity relating to working
farms and forestland in the StaMworkinq lands, and the people who
work the land, are part of the State’s CLM ecological heritage, and
Vermont has made major policy and budget commMrecent years in
support of working lands enterprises. Farm and forest enterprisssdye

al Assembly finds:

eed a
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fa\n and forest working land infrastructure are in the best interest of the State.

2) Snowmobiles and all-terrain vehicles have a significant economic
impact\p the State, including the distribution and sale of these vehicles, use by
residents\ski areas, and emergency responders, as well as tourists that come
to enjoy ran snowmobiles and all-terrain vehicles in Vermont. It is in the
best interest\of the State to ensure that Vermont consumers who want to
purchase snownobiles and all-terrain vehicles have access to a competitive
marketplace anONa strong network of dealers, suppliers, and repair facilities in

the State. \

(3) The distribN\tion and sale of equipment, snowmobiles, and all-terrain
vehicles within this StXe vitally affects the general economy of the State and
the public interest and the public welfare, and in order to promote the public
interest and the public we\fare, and in the exercise of its police power, it is
necessary to regulate equip™ent, snowmobile, and all-terrain vehicle suppliers
and their representatives, aNd to requlate dealer agreements issued by
suppliers who are doing busines\in this State, in order to protect and preserve
the investments and properties of e citizens of this State.

(4) There continues to exist a\inequality of bargaining power between
equipment, snowmobile, and all-terraiN vehicle suppliers and the independent
dealer network. This inequality of bdgaining power enables equipment,
snowmobile, and all-terrain vehicle supp\jers to compel dealers to execute
dealer agreements, related contracts, and \addenda that contain terms and
conditions that would not routinely be M\greed to by the equipment,
snowmobile, and all-terrain vehicle dealer if tNs inequality did not exist. It
therefore is in the public interest to enact legiNation to prevent unfair or
arbitrary treatment of equipment, snowmobile, and\all-terrain vehicle dealers
by equipment, snowmobile, and all-terrain vehicle sixpliers. It is also in the
public interest that Vermont consumers, municipalities Nousinesses, and others
that purchase equipment, snowmobiles, and all-terrain \ehicles in Vermont
have access to a robust independent dealer network to\btain competitive
prices when purchasing these items and to obtain warranty\recall, or other

repair work. \
(b) It is the intent of the General Assembly that this actNoe liberally

construed in order to achieve its purposes.

VT LEG #312018 v.1
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CHAPTER 107. EQUIPMENT AND MACHINERY DEALERSHIPS
8 40N1. DEFINITIONS
As 0ged in this chapter:

(1) \'Current net price” means the price listed in the supplier’s price list
or cataleg Natalogue in effect at the time the dealer agreement is terminated,
less any applNable discounts allowed.

(2)(A) “Daler” means a person—corperation—or-partnership primarily
engaged in the B smess of retall sales of #a#m—anel—eemy—traetees—faem

palctsinventory. ProvieRd-however— deale

(B) “Dealer” dQes not include a “single line dealer,” a person
primarily engaged in the raail sale and service of industrial, forestry, and
construction equipment—=Sirxle-line-dealermeans—a-person—partnership-o

eoerperation who:

A)(i) has purchased Ko percent or more of the-deater-stotal-rnew
preduet his or her new inventory frolg a single supplier; and

{B)(ii) has a total annual™verage sales volume for the previous
three years in excess of $15 $100 millior\for the entire territory for which the
dealer is responsible.

(3) “Dealer agreement” means a writt&u or oral een%FaePeF agreement
between a dealer and a whelesaler,—man er—or-distributor supplier by
which the supplier gives the dealer is—gmnteel e right to sell or distribute
goods or services or to use a trade name, trademaXxk, service mark, logotype,
or advertising or other commercial symbol.

1) “Tuventor—maan " ity fnpoctiy AN i i ] oo irmnen
eREOFY a 4 6 6 e c—-equip ]

Ci Ci
N Naca rarm A0 NO a AQ NEA ala ‘alala¥a NNNAQN
i - oo v ool vam v Ci O oo

(A) “Inventory’ means:

(i) farm, utility, forestry, yard and garden, or industraal:

(1) tractors;
(11 equipment;

(111 implements;

(IV) machinery;

VT LEG #312018 v.1
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Ah—clachmonle
\ /] ]
(V1) accessories; and

(VID) repair parts;
(ii) snowmobiles, as defined in 23 V.S.A. § 3201(5); and
(iii) all-terrain vehicles, as defined in 23 V.S.A. § 3801(1).

(B)\“Inventory” does not include heavy construction equipment.

(5) “NeX cost” means the price the dealer paid the supplier for the
inventory, less a\ applicable discounts allowed, plus the amount the dealer
paid for freight coXs from the supplier’s location to the dealer’s location. In
the event of terminaiXn of a dealer agreement by the supplier, “net cost” shall
include the reasonable\¢ost of assembly or disassembly performed by a dealer.

(6) “Supplier” mogns a wholesaler, manufacturer, or distributor of
inventory as-defined-tr-this\ghapter who enters into a dealer agreement with a
dealer.

(7)  “Termination” of ¥ dealer agreement means the cancellation,
nonrenewal, or noncontinuance oNthe agreement.

8§ 4072. NOHCEO RMINATION OF DEA R AGR NMEN
NANA N ala ala a A QONAN M) alal ala N . a alal
ermination—of-a-dealeragreemen 3 bpHer—ShaH—hoty—theceater—ortne
b
Q an "’ NN ala’ a N a . a N . ) ala’ QTTA 1 Q a A A ala’
e AatoR—NO-SHpPHe A y-te rate—cafNcet—ortahtofehewa-aeatersiHp
- b b
h (13 » .
Y ocong oy a s o o s o a Ja Jo¥a a Qo Va WoVa o a
wAW O i i i 1 4 1 U] | 9y 1 U
= = ) alal le' A ala ll== l= '==l alal .= =. ala en' a) e np
Aalal Q a Qoanmaon N A alala alal Q0 aQman ara’ a . a A ala
om—those—feguHemen Rposea—uponR—othe 3 Hated—eguHpmen
= alal 'eel .." lll.le' A v A .- A alal a¥, UdaTalaalala a 'l a'
alala ala’ a Qn a a a a ala’ a lAl. a ala N a ala .l a alal
AarTa’ A .Al .. A A ' ) A ) 0 A A a -’ ll )
alal l.l ll.l ) ) A a A 0 A A A all \Wa Aalal a )
Sioine Ao e
Aala’ ) l. N alal ‘alal A ) ) - ala AlA’ ala A
b
A 10 N Aalal Ala’ A alala’ a Q ) A alalla’ A alal A
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TERMINATION OF DEALER AGREAMENT

(a) Requirements for notice. \
(1) A person shall provide a noticexequired in this section by certified

mail or by personal delivery. \
(2) A notice shall be in writing and shall Yaclude:

(A) a statement of intent to terminate the\dealer agreement;

(B) a statement of the reasons for the term\ation, including specific
reference to one or more requirements of the dealer\greement that serve as
the basis for termination, if applicable; and

(C) the effective date of termination.

(b) Termination by a supplier for cause.

(1) In this subsection, “‘cause”’ means the failure of a dealXy to meet one
or more requirements of a dealer agreement, provided that the re\iiqrement IS
reasonable, justifiable, and substantially the same as requirements ilgposed on
similarly situated dealers in this State.

(2) A supplier shall not terminate a dealer agreement except for canse.

VT LEG #312018 v.1
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texpination.

4) A dealer has 60 days from the date it receives a notice of termination
to meeN;he requirements of the dealer agreement specified in the notice.

(5) \f a dealer meets the requirements of the dealer agreement specified
in the notickwithin the 60-day period, the dealer agreement does not terminate
pursuant to the notice of termination.

(c) Termina®on by a supplier for failure to meet reasonable marketing or
market penetratio\requirements.

(1) Notwithséqdinq subsection (b) of this section, a supplier shall not
terminate a dealer ab(eement for failure to meet reasonable marketing or
market penetration requ\ements except as provided in this subsection.

(2) A supplier shall 8eliver an initial notice of termination to the dealer
at least 18 months before the\ffective date of termination.

(3) _After providing an\lhitial notice, the supplier shall work with the
dealer in good faith to meet the Xeasonable marketing or market penetration
requirements specified in the notick, including reasonable efforts to provide
the dealer with adequate inventory anN competitive marketing programs.

(4) If the dealer fails to m&[ reasonable marketing or market
penetration requirements specified in thé\notice by the end of the 18-month
period, the supplier may terminate the deaNr agreement by providing a final

notice of termination. \

(5) A dealer has 90 days from the date\it receives a final notice of
termination to meet the reasonable marketi or market penetration
requirements specified in the notice.

(6) If a dealer meets the reasonable marketind\or market penetration
requirements specified in the notice within the 90-d3\( period, the dealer
agreement does not terminate pursuant to the final notice o\termination.

(d) Termination by a supplier upon a specified event\A supplier may
terminate a dealer agreement if one of the following events occb(s:

(1) A person files a petition for bankruptcy or for receiver&ip on behalf

of or against the dealer. \n
(2) The dealer makes an intentional and material misrepres\ntation
regarding his or her financial status. \

(3) The dealer defaults on a chattel mortgage or other secuNty
agreement between the dealer and the supplier.

VT LEG #312018 v.1
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\juidation of a dealer organized as a business entity.

(5) Without the prior written consent of the supplier:

(A) The dealer changes the business location specified in the dealer
agreema&at or adds an additional dealership of the supplier’s same brand.

( An individual proprietor, partner, or major shareholder
withdraws me, or substantially reduces his or her interest in, the dealer.

(C) dealer terminates a manager of the dealer.

(e) Terminatkn by a dealer. Unless a provision of a dealer agreement
provides otherwise,\a dealer may terminate the dealer agreement by providing
a notice of terminatidy to the supplier at least 120 days before the effective
date of termination.

§ 4074. REPURCHASE TERWS

(@)(1) Within 90 days from\ceceipt of the written request of the dealer, a
supplier under the duty to repur§pase inventory pursuant to section 4073 of
this title may examine any booky or records of the dealer to verify the
eligibility of any item for repurchase.

(2) Except as otherwise provi in this chapter, the supplier shall
repurchase from the dealer the followilg items that the dealer previously
purchased from the supplier, or other gwalified vendor approved by the
supplier, that are in the possession of the dea\er on the date of termination of
the dealer agreement:

(A) all inventory previously—purchayed—from—the —supplier—in

(B) required signage, special tools, books, mapuals, supplies, data
processing equipment, and software previoushy-purchased-Xcom-the-suppliero

(b) The supplier shall pay the dealer:

(1) 100 percent of the net cost of all new and undamaged any complete

ala a aYa NNan oFe v a¥a NNMan A \la

m
Ci Ct 1o v \ v, v 7o \/ vivaEY, 3 oo 7 o Ci

attachments,—and-—accessories inventory, other than repair parts, purchased
from the supplier within the 30-month period preceding the date\of

VT LEG #312018 v.1
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eather conditions at the dealer’s location.

(2) 90 percent of the current net prices of all new and undamaged repair
partsy

(3\ 85 percent of the current net prices of all new and undamaged
supersedey repair parts.

(4) 85\percent of the latest available published net price of all new and
undamaged nogcurrent repair parts.

(5) EitherXpe fair market value, or assume the lease responsibilities of
any specific data pxpcessing hardware that the supplier required the dealer to
purchase to satisfy \he reasonable requirements of the dealer agreement,
including computer syXems equipment and software required and approved by
the supplier to communidgte with the supplier.

(6) Repurchase-at 73\percent of the net cost of specialized repair tools,
signage, books and supplies pxeviously purchased, pursuant to requirements of
the supplier and held by the dgaler on the date of termination. Specialized
repair tools must be unique to Re supplier’s product line, must be no more
than 10 years old, and must be conglete and in usable condition.

(7) Repurchase—at—average Yverage as-is value shown in current

industry guides; for dealer-owned rentyl fleet financed by the supplier or its
finance subsidiary, provided the equipmdt was purchased from the supplier
within 30 months of the date of termination)

(c) The party that initiates the terminatiog of the dealer agreement shall
pay the cost of the return, handling, packing, aNd loading of the inventory. If
the termination is initiated by the supplier, the Yupplier shall reimburse the
dealer five percent of the net parts return chedited to the dealer as
compensation for picking, handling, packing, and shi\gping the parts returned
to the supplier.

(d) Payment to the dealer required under this section Yoall be made by the
supplier not later than 45 days after receipt of the inventoryN\yy the supplier. A
penalty shall be assessed in the amount of daily interest at'Ype current New
York prime rate plus three percent of any outstanding balgnce over the
required 45 days. The supplier shall be entitled to apply any payent required
under this section to be made to the dealer as a setoff against aQy amount
owed by the dealer to the supplier.

* * *

8 4077a. PROHIBIFED-ACTS
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PROHIBITED ACTS

(a) A supplier shall not coerce or atdempt to coerce a dealer to accept
delivery of inventory that the dealer ha&not voluntarily ordered, except
inventory that is:

(1) necessary to maintain inventory generglly sold in the dealer’s area

of responsibility; or \
(2) safety-related and pertinent to inventory generally sold in the

dealer’s area of responsibility. \v
(b) A supplier shall not condition the sale of inventoxy on a requirement

that the dealer also purchase any other goods or service\ provided that a
supplier may require a dealer to purchase parts reasonan necessary to
maintain inventory used in the dealer’s area of responsibility. \

coekce a dealer

(c)(1) A supplier shall not prevent, coerce, or attempt to
from investing in, or entering into an agreement for the sale of, a\ompetinq

product line or make of inventory. \
(2) A supplier shall not require, coerce, or attempt to coerce a dedNer to
provide a separate facility or personnel for a competing product line or rﬁake

of inventory.
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(A) maintains a reasonable line of credit for each product line or

make of inventory;

(B) maintains the principal management of the dealer; and

C) remains in substantial compliance with the supplier’s reasonable
facility reMuirements, which shall not include a requirement to provide a
separate fadlity or personnel for a competing product line or make of

inventory.

(d) A sup;%\shall not discriminate in the prices it charges for inventory
of like grade and Mality it sells to similarly situated dealers, provided that a
supplier may use Qifferentials that allow for a difference in the cost of
manufacture, sale, o\ delivery resulting from the differing methods or
guantities in which the shoplier sells or delivers the inventory.

(e) A supplier shall n&X change the area of responsibility specified in a
dealer agreement without gdQd cause, which for purposes of this subsection
includes changes in the dea?&’s vehicle or warranty registration pattern,
demographics, and geographic bN\riers.

§4078. WARRANTY OBLIGATIO
(a) A supplier shall:

(1) specify in writing a dealer\ reasonable obligation to perform
warranty service on the supplier’s inventoh&'

(2) provide the dealer a schedule\( reasonable compensation for
warranty service, including amounts for diaqnastic work, parts, labor, and the
time allowance for the performance of warranty s\rvice; and

(3) compensate the dealer pursuant to the sc\edule of compensation for
the warranty service the supplier requires it to perfor

(b) Time allowances for the diagnosis and performame of warranty service
shall be reasonable and adequate for the service to be pe\tormed by a dealer
that is equipped to complete the requirements of the warrant\service.

(c) The hourly rate paid to a dealer shall not be less m the rate the
dealer charges to customers for nonwarranty service. \
ulfiN warranty

(d) A supplier shall compensate a dealer for parts used to f
and recall obligations of warranty service at a rate not less than the\rice the
dealer actually paid the supplier for the parts plus 20 percent.
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waXranty parts and service within 30 days after its receipt and approval.

2) The supplier shall approve or disapprove a warranty claim within 30
days af¥r its receipt.

(3) \If a claim is not specifically disapproved in writing within 30 days
after its rec\pt, it shall be deemed to be approved and payment shall be made
by the suppliex within 30 days after its receipt.

(f) A supplieNviolates this section if it:

(1) fails to Arform its warranty obligations;

(2) fails to in®ude in written notices of factory recalls to machinery
owners and dealers the\expected date by which necessary parts and equipment
will be available to dealek for the correction of such defects; or

(3) fails to compenszh&a dealer for repairs required by a recall.

() A supplier shall not:

(1) impose an unreasonab¥e requirement in the process a dealer must
follow to file a warranty claim; or

(2) impose a surcharge or feg, or otherwise increase the prices or
charges to a dealer, in order to recover\he additional costs the supplier incurs
from complying with the provisions of this\ection.

8 4079. REMEDIES

(@) A person damaged as a result of a violytion of this chapter may bring
an action against the violator in a Vermont courhof competent jurisdiction for
damages, together with the actual costs of the aion, including reasonable
attorney’s fees, injunctive relief against unlawful Wrmination—canceHation;
nonrenewal; or substantial change of competitive ccumstances, and such
other relief as the Court deems appropriate.

(b) A provision in a dealer agreement that purports to\deny access to the
procedures, forums, or remedies provided by the laws of ththate is void and

unenforceable. \W
(©) } : : : ibit Nolvithstanding

subsection (b) of this section, a dealer agreement may include a pNvision for
binding arbitration of disputes ir—an agreement. Any arbitration\shall be
consistent with the provisions of this chapter and 12 V.S.A. chapter 182, and
the place of any arbitration shall be in the county in which the deNler’s
principal place of business is maintained in this State.

* k% %
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Notwiths;ﬁ' : V.S.A. § 214 for a dealer agreement, as defined in

9 V.S.A. 8§ 4071, thaMn or before July 1, 2016, the provisions of
this act shall apply on July 1, 2017.

Sec. 4. EFFECTIVE DATE

Sec. 1. FINDINGS AND INTENT

(a) The General Assembly finds:

(1) Vermont has long relied on economic activity relating to working
farms and forestland in the State. These working lands, and the people who
work the land, are part of the State’s cultural and ecological heritage, and
Vermont has made major policy and budget commitments in recent years in
support of working lands enterprises. Farm and forest enterprises need a
robust system of infrastructure to support their economic and ecological
activities, and that infrastructure requires a strong economic base consisting
of dealers, manufacturers, and repair facilities. Initiatives to help strengthen
farm and forest working lands infrastructure are in the best interest of the
State.

(2) _Snowmobiles and all-terrain vehicles have a significant economic
impact in the State, including the distribution and sale of these vehicles, use by
residents, ski areas, and emergency responders, as well as tourists that come
to enjoy riding snowmobiles and all-terrain vehicles in Vermont. It is in the
best interest of the State to ensure that Vermont consumers who want to
purchase snowmobiles and all-terrain vehicles have access to a competitive
marketplace and a strong network of dealers, suppliers, and repair facilities in
the State.

(3) The distribution and sale of equipment, snowmobiles, and all-terrain
vehicles within this State vitally affects the general economy of the State and
the public interest and the public welfare, and in order to promote the public
interest and the public welfare, and in the exercise of its police power, it is
necessary to requlate equipment, snowmobile, and all-terrain vehicle suppliers
and their representatives, and to requlate dealer agreements issued by
suppliers who are doing business in this State, in order to protect and preserve
the investments and properties of the citizens of this State.

(4) There continues to exist a disparity in bargaining power between
equipment, snowmobile, and all-terrain vehicle suppliers and the independent
dealer network. This disparity in bargaining power enables equipment,
snowmobile, and all-terrain vehicle suppliers to compel dealers to execute
dealer agreements, related contracts, and addenda that contain terms and
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conditions that would not routinely be agreed to by the equipment,
snowmobile, and all-terrain vehicle dealer if this disparity did not exist. It
therefore is in the public interest to enact legislation to prevent unfair or
arbitrary treatment of equipment, snowmobile, and all-terrain vehicle dealers
by equipment, snowmobile, and all-terrain vehicle suppliers. It is also in the
public interest that Vermont consumers, municipalities, businesses, and others
that purchase equipment, snowmobiles, and all-terrain vehicles in Vermont
have access to a robust independent dealer network to obtain competitive
prices when purchasing these items and to obtain warranty, recall, or other

repair work.

(b) It is the intent of the General Assembly that this act be liberally
construed in order to achieve its purposes.

Sec. 2. 9 V.S.A. chapter 107 is amended to read:
CHAPTER 107. EQUIPMENT AND MACHINERY DEALERSHIPS
8 4071. DEFINITIONS
As used in this chapter:

(1) “Current net price” means the price listed in the supplier’s price list
or eataleg catalogue in effect at the time the dealer agreement is terminated,
less any applicable discounts allowed.

(2)(A) “Dealer” means a person—cerporation—or-partnrership primarily
engaged in the busmess of retall sales of #a#m—anel—uwrny—tpaetees—faem

B&Ft—s nventory
(B) _“Dealer” does not include a “single line dealer,” a person

primarily engaged in the retail sale and service of industrial, forestry, and

construction equipment—=Single-line-dealer"means—a-persor—partnership-or
coerperation who:

A)(1) has purchased 75 percent or more of the-deater-stotal-rnew
produet his or her new inventory from a single supplier; and

{B)(ii) has a total annual average sales volume for the previous
three years in excess of $15 $100 million for the entire territory for which the
dealer is responsible.

(3) “Dealer agreement” means a written or oral contract-or agreement
between a dealer and a whelesaler—manufacturer—ordistributor supplier by
which the supplier gives the dealer is—granted the right to sell or distribute
goods or services or to use a trade name, trademark, service mark, logotype,
or advertising or other commercial symbol.
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(4) “Inventory” means:

(i) farm, utility, forestry, yard and garden, or industrial:

(1) tractors;
(1) equipment;

(111 implements;

(1V) machinery;

(V) attachments;

(V1) accessories; and

(VI repair parts;

(i)  snowmobiles, as defined in 23 V.S.A. § 3201(5), and
snowmobile implements, attachments, garments, accessories, and repair

parts; and

(iii) all-terrain vehicles, as defined in 23 V.S.A. § 3801(1), and
all-terrain vehicle implements, attachments, garments, accessories, and repair

parts.

(B) “Inventory” does not include heavy construction equipment.

(5) “Net cost” means the price the dealer paid the supplier for the
inventory, less all applicable discounts allowed, plus the amount the dealer
paid for freight costs from the supplier’s location to the dealer’s location. In
the event of termination of a dealer agreement by the supplier, “net cost” shall
include the reasonable cost of assembly or disassembly performed by a dealer.

(6) “Supplier” means a wholesaler, manufacturer, or distributor of

inventory as-defined-in-thischapter who enters into a dealer agreement with a

dealer.

(7)  “Termination” of a dealer agreement means the cancellation,
nonrenewal, or noncontinuance of the agreement.
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TERMINATION OF DEALER AGREEMENT

(a) Requirements for notice.

(1) A person shall provide a notice required in this section by certified
mail or by personal delivery.

(2) A notice shall be in writing and shall include:
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(A) a statement of intent to terminate the dealer agreement;

(B) a statement of the reasons for the termination, including specific
reference to one or more requirements of the dealer agreement that serve as
the basis for termination, if applicable; and

(C) the effective date of termination.

(b) Termination by a supplier for cause.

(1) In this subsection, “cause’ means the failure of a dealer to meet one
or more requirements of a dealer agreement, provided that the requirement is
reasonable, justifiable, and substantially the same as requirements imposed on
similarly situated dealers in this State.

(2) A supplier shall not terminate a dealer agreement except for cause.

(3) To terminate a dealer agreement for cause, a supplier shall deliver a
notice of termination to the dealer at least 120 days before the effective date of
termination.

(4) A dealer has 60 days from the date it receives a notice of termination
to meet the requirements of the dealer agreement specified in the notice.

(5) If a dealer meets the requirements of the dealer agreement specified
in the notice within the 60-day period, the dealer agreement does not terminate
pursuant to the notice of termination.

(c) Termination by a supplier for failure to meet reasonable marketing or
market penetration requirements.

(1) Notwithstanding subsection (b) of this section, a supplier shall not
terminate a dealer agreement for failure to meet reasonable marketing or
market penetration requirements except as provided in this subsection.

(2) A supplier shall deliver an initial notice of termination to the dealer
at least 24 months before the effective date of termination.

(3) After providing an initial notice, the supplier shall work with the
dealer in good faith to meet the reasonable marketing or market penetration
requirements specified in the notice, including reasonable efforts to provide
the dealer with adequate inventory and marketing programs that are
substantially the same as those provided to dealers in this State or region,
whichever is more appropriate under the circumstances.

(4) If the dealer fails to meet reasonable marketing or market
penetration requirements specified in the notice by the end of the 24-month
period, the supplier may terminate the dealer agreement by providing a final
notice of termination not less than 90 days prior to the effective date of the
termination.
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(5) If a dealer meets the reasonable marketing or market penetration
requirements within the 24-month period, the dealer agreement shall not
terminate.

(d) Termination by a supplier upon a specified event. Notwithstanding
subsection (b) of this section, a supplier may terminate immediately a dealer
agreement if one of the following events occurs:

(1) A person files a petition for bankruptcy or for receivership on behalf
of or against the dealer.

(2) The dealer makes an intentional and material misrepresentation
regarding his or her financial status.

(3) The dealer defaults on a chattel mortgage or other security
agreement between the dealer and the supplier.

(4) A person commences the voluntary or involuntary dissolution or
liguidation of a dealer organized as a business entity.

(5) Without the prior written consent of the supplier:

(A) The dealer changes the business location specified in the dealer
agreement or adds an additional dealership of the supplier’s same brand.

(B) An individual proprietor, partner, or major shareholder
withdraws from, or substantially reduces his or her interest in, the dealer.

(6) The dealer fails to operate in the normal course of business for eight
consecutive business days, unless the failure to operate is caused by an
emergency or other circumstances beyond the dealer’s control.

(7) The dealer abandons the business.

(8) The dealer pleads quilty to or is convicted of a felony that is
substantially related to the qualifications, function, or duties of the dealer.

(e) _Termination by a dealer. Unless a provision of a dealer agreement
provides otherwise, a dealer may terminate the dealer agreement by providing
a notice of termination to the supplier at least 120 days before the effective
date of termination.

* * *

8 4074. REPURCHASE TERMS

(@)(1) Within 90 days from receipt of the written request of the dealer, a
supplier under the duty to repurchase inventory pursuant to section 4073 of
this title may examine any books or records of the dealer to verify the
eligibility of any item for repurchase.
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(2) Except as otherwise provided in this chapter, the supplier shall
repurchase from the dealer the following items that the dealer previously
purchased from the supplier, or other qualified vendor approved by the
supplier, that are in the possession of the dealer on the date of termination of

the dealer agreement:

(_) all |nvent0ry preweusly—purehased—trem—the—supplwr—m

(B) required signage, special tools, books, manuals, supplies, data

processmg eqmpment and software preweusty—purehased—trem#reeuppher—er

(b) The supplier shall pay the dealer:
(1) 100 percent of the net cost of all new, and undamaged, and complete

attaehments—and—aeeessenes mventory, other than repalr parts purchased

from the supplier within the 30-month period preceding the date of
termination, less a reasonable allowance for deterioration attributable to
weather eenditions exposure at the dealer’s location.

(2) 96 100 percent of the current net prices of all new and undamaged
repair parts.

(3) 85 95 percent of the current net prices of all new and undamaged
superseded repair parts.

(4) 8595 percent of the latest available published net price of all new
and undamaged noncurrent repair parts.

(5) Either the fair market value, or the supplier shall assume the lease
responsibilities of, any specific data processing hardware that the supplier
required the dealer to purchase to satisfy the reasonable requirements of the
dealer agreement, including computer systems equipment and software
required and approved by the supplier to communicate with the supplier.

(6) Repurchase-at 75 percent of the net cost of specialized repair tools,
signage, books, and supplies previously purchased, pursuant to requirements
of the suppller and held by the dealer on the date of termlnatlon Speerah%ed

(7) Repurchase—at—average Average as-is value shown in current

industry guides; for dealer-owned rental fleet financed by the supplier or its
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finance subsidiary, provided the equipment was purchased from the supplier
within 30 months of the date of termination.

(c) The party that initiates the termination of the dealer agreement shall
pay the cost of the return, handling, packing, and loading of the inventory. If
the termination is initiated by the supplier, the supplier shall reimburse the
dealer five percent of the net parts return credited to the dealer as
compensation for picking, handling, packing, and shipping the parts returned
to the supplier.

(d) Payment to the dealer required under this section shall be made by the
supplier not later than 45 days after receipt of the inventory by the supplier. A
penalty shall be assessed in the amount of daily interest at the current New
York prime rate plus three percent of any outstanding balance over the
required 45 days. The supplier shall be entitled to apply any payment required
under this section to be made to the dealer as a setoff against any amount
owed by the dealer to the supplier.

8 4075. EXCEPTIONS TO REPURCHASE REQUIREMENT

The provisions of this chapter shall not require a supplier to repurchase
from a dealer:

(1) a repair part with a limited storage life or otherwise subject to
physical or structural deterioration, including gaskets or batteries;

(2) asingle repair part normally priced and sold in a set of two or more
items;

(3) a repair part that, because of its condition, cannot be marketed as a
new part without repackaging or reconditioning by the supplier or
manufacturer;

(4) any inventory that the dealer elects to retain;

(5) any inventory ordered by the dealer after receipt of notice of
termination of the dealer agreement by either the dealer or supplier; e

(6) any inventory that was acquired by the dealer from a source other
than the supplier unless the source was approved by the supplier;

(7) a specialized repair tool that is not unigue to the supplier’s product
line, or that is over 10 years old, incomplete, or in unusable condition;

(8) a part identified by the supplier as nonreturnable at the time of the
dealer’s order; or

(9) supplies that are not unique to the supplier’s product line, or that
are over three years old, incomplete, or in unusable condition.
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* k *

PROHIBITED ACTS

(a)(1) A supplier shall not coerce or attempt to coerce a dealer to accept
delivery of inventory that the dealer has not voluntarily ordered.

(2) A supplier may require a dealer to accept delivery of inventory
that is:

(A) necessary to maintain inventory in a quantity, and of the model
range, generally sold in the dealer’s geographic area of responsibility; or

(B) safety-related and pertinent to inventory generally sold in the
dealer’s geographic area of responsibility.

(b) A supplier shall not condition the sale of inventory on a requirement
that the dealer also purchase any other goods or services, provided that a
supplier may require a dealer to purchase parts reasonably necessary to
maintain inventory used in the dealer’s geographic area of responsibility.
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(c)(1) A supplier shall not prevent, coerce, or attempt to coerce a dealer
from investing in, or entering into an agreement for the sale of, a competing
product line or make of inventory.

(2) A supplier shall not require, coerce, or attempt to coerce a dealer to
provide a separate facility or personnel for a competing product line or make

of inventory.
(3) Subdivisions (1)—(2) of this subsection do not apply unless a dealer:

(A) maintains a reasonable line of credit for each product line or
make of inventory;

(B) maintains the principal management of the dealer; and

(C) remains in substantial compliance with the supplier’s reasonable
facility requirements, which shall not include a requirement to provide a
separate facility or personnel for a competing product line or make of

inventory.

(d) A supplier shall not discriminate in the prices it charges for inventory
of like grade and quality it sells to similarly situated dealers, provided that a
supplier may use differentials that allow for a difference in the cost of
manufacture, sale, or delivery resulting from the differing methods or
guantities in which the supplier sells or delivers the inventory.

(e) A supplier shall not change the geographic area of responsibility
specified in a dealer agreement without good cause, which for purposes of this
subsection includes the dealer’s market penetration within the assigned
geographic area of responsibility and changes in the inventory warranty
registration pattern in the area surrounding the dealer’s geographic area of

responsibility.
8 4078. WARRANTY OBLIGATIONS

(a) A supplier shall:

(1) specify in writing a dealer’s reasonable obligation to perform
warranty service on the supplier’s inventory;

(2) provide the dealer a schedule of reasonable compensation for
warranty service, including amounts for diagnostic work, parts, labor, and the
time allowance for the performance of warranty service; and

(3) compensate the dealer pursuant to the schedule of compensation for
the warranty service the supplier requires it to perform.

(b) Time allowances for the diagnosis and performance of warranty service
shall be reasonable and adequate for the service to be performed by a dealer
that is equipped to complete the requirements of the warranty service.
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(c) The hourly rate paid to a dealer shall not be less than the rate the
dealer charges to customers for nonwarranty service.

(d) A supplier shall compensate a dealer for parts used to fulfill warranty
and recall obligations at a rate not less than the price the dealer actually paid
the supplier for the parts plus 20 percent, plus freight and handling if charged
by the supplier.

(e) The wholesale price on which a dealer’s markup reimbursement is
based for any parts used in a recall or campaign shall not be less than the
highest wholesale price listed in the supplier’s wholesale price catalogue
within six months prior to the start of the recall or campaign.

(N(1) Whenever a supplier and a dealer enter into an agreement providing
consumer warranties, the supplier shall pay any warranty claim made for
warranty parts and service within 30 days after its receipt and approval.

(2) The supplier shall approve or disapprove a warranty claim within
30 days after its receipt.

(3) If a claim is not specifically disapproved in writing within 30 days
after its receipt, it shall be deemed to be approved and payment shall be made
by the supplier within 30 days after its receipt.

() A supplier violates this section if it:

(1) fails to perform its warranty obligations;

(2) fails to include in written notices of factory recalls to machinery
owners and dealers the expected date by which necessary parts and equipment
will be available to dealers for the correction of such defects; or

(3) fails to compensate a dealer for repairs required by a recall.

(h) A supplier shall not:

(1) impose an unreasonable requirement in the process a dealer must
follow to file a warranty claim; or

(2) impose a surcharge or fee to recover the additional costs the
supplier incurs from complying with the provisions of this section.

8 4079. REMEDIES

(@) A person damaged as a result of a violation of this chapter may bring
an action against the violator in a Vermont court of competent jurisdiction for
damages, together with the actual costs of the action, including reasonable
attorney’s fees, injunctive relief against unlawful termination—canceHation;
nenrenewal; or substantial change of competitive circumstances, and such
other relief as the Geurt court deems appropriate.
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(b) A provision in a dealer agreement that purports to deny access to the
procedures, forums, or remedies provided by the laws of this State is void and
unenforceable.

() Nething—contained—in—this—chapter—may—prohibit Notwithstanding

subsection (b) of this section, a dealer agreement may include a provision for
binding arbitration of disputes ir—an—agreement. Any arbitration shall be
consistent with the provisions of this chapter and 12 V.S.A. chapter 192, and
the place of any arbitration shall be in the county in which the dealer’s
principal place of business is maintained in this State.

* * *

Sec. 3. APPLICABILITY TO EXISTING DEALER AGREEMENTS

Notwithstanding 1 V.S.A. § 214, for a dealer agreement, as defined in
9 V.S.A. 8 4071, that is in effect on or before July 1, 2016, the provisions of
this act shall apply on July 1, 2016.

Sec. 4. EFFECTIVE DATE
This act shall take effect on July 1, 2016.
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