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Testimony of James N. Horwood Before the Vermont House Ways and Means Committee

March 13, 2024

My name is James N. Horwood. I am a Senior Counsel at the law firm of Spiegel &
McDiarmid LLP and am providing testimony at the request of the Vermont Access Network to
discuss the Community Media Reinvestment Act, legislation pending before the New York
legislature. I have over thirty-five years of practice covering a range of communications law.
During this time, I have advised local governments and community media organizations on all
aspects of federal communications law, including the negotiation of cable franchises, franchise
enforcement, and municipal ownership and operation of infrastructure, as well as the application
of constitutional law to cable television and other communications issues. In addition to
representing local governments and community media organizations, I served from 1990 to 2022
on the Board of Directors of the Alliance for Community Media as Special Appointee — Legal
Affairs, and provided advice to organizations that manage access centers. I have written and
spoken about these topics, including at the Alliance for Community Media and the National
Association of Telecommunications Officers and Advisors conferences.

Public, educational, and governmental (“PEG”) access channels provide a leading source
of local news and government affairs, educational programming, cultural affairs, and myriad
other programming uniquely tailored to their local communities. These channels offer a platform
for a diverse range of voices to participate in and engage with their community, independent
from corporate management or advertising interests. However, PEG channels face serious
obstacles that hinder their ability to operate in the twenty-first century media landscape on equal
footing with other programming. In particular, they are faced with a loss of franchise fee
revenues from cable operators, as video has been increasingly provided over direct broadcast
satellite or video streaming service platforms (which do not pay franchise fees).

In 2021, Spiegel & McDiarmid was retained by the New York chapter of the Alliance for
Community Media (www.acmny.org) and some of its members to draft legislation to provide for
revenues for community media centers to enable them to continue to be able to operate in the
changed and changing environment. [ would note that, unlike Vermont where cable franchising
is at the State level through certificates of public good issued by the Vermont PUC, franchises in
New York are issued by individual local governments — cities, towns and villages. In drafting
the Community Media Reinvestment Act, we devised a competitively neutral excise tax on
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entities providing (1) direct broadcast satellite service or (2) video streaming services other than
cable service (as defined by the federal Cable Act) to customers or subscribers in New York
State. This excise tax—which mirrors the 5% franchise fee imposed on cable television
operators—consists of a 5% tax on the gross receipts that direct broadcast satellite service
providers or video streaming service providers derive from providing video programming to
New Yorkers.

The Act also creates a Community Media Reinvestment Fund, in the joint custody of the
Commissioner of Taxation and Finance and the Comptroller, where the revenue collected from
the tax will be deposited. The Commissioner may retain up to 10% of the money in the fund,
each year, for operating expenses.

The legislation is intended to ensure that, as video programming viewership expands and
migrates from traditional cable services to satellite and video streaming services, that migration
does not result in reduced support for and investment in local video programming responsive to
the unique needs and interests of New Yorkers, including public, educational, or governmental
access television programming.

Entities providing direct broadcast satellite services or video streaming services (such as
Netflix and Hulu) will be subject to the taxes, but governmental entities and non-profit entities
which are exempt from paying New York sales and use tax will be exempt. New York does not
now tax video streaming services.

The money collected in the Community Media Reinvestment Fund will be disbursed as
follows:

e NEW YORK STATE: 20% of revenues collected—Iess operating expenses—will be
disbursed to the State General Fund.

e MUNICIPALITIES: 40% of revenues collected will be disbursed to municipalities in
the state, allocated among them proportionally based on population.

e COMMUNITY MEDIA CENTERS: 40% of revenues collected will be disbursed to
entities responsible for operating and administering public, educational, and/or
governmental access channels in the state (“community media centers”), or, if no
community media center has been identified in a given municipality, to the
organization or organizations serving that municipality identified by the New York
State Council on the Arts to receive distributions from the Community Media
Reinvestment Fund, allocated among them proportionally based on the population of
the municipality or municipalities served by each such identified organization.

e In low population density areas where cable is not mandated, such funds may be used
to build out the infrastructure needed for video or audio connectivity, which may
include broadband, cellular, satellite, or any other means of connectivity appropriate
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to facilitate the establishment of the community media operations desired in each low
population density area.

An important provision in the Community Media Reinvestment Act is in Section 330(d)
which provides: “Under no circumstances shall direct broadcast satellite providers or video
streaming service providers subject to the tax imposed pursuant to this Article include the
amount of such tax on bills as a pass-through to customers. It shall be the responsibility of each
direct broadcast satellite service provider and each video streaming service provider subject to
the tax imposed pursuant to this Article to pay its required taxes to the State and providers shall
not mislead the customer to think otherwise.”

A copy of the New York State Community Media Reinvestment Act is attached and may
also found at https://nysenate.gov/legislation/bills/2023/S2581/amendment/A. The Assembly
version of the bill in New York is A5900. There have not yet been legislative hearings on the
bill.

I appreciate the opportunity to testify on behalf of the Vermont Access Network.

Respectfully submitted,

/s/ James N. Horwood
James N. Horwood
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STATE OF NEW YORK

2581--A

2023- 2024 Regul ar Sessi ons

| N SENATE

January 23, 2023

Introduced by Sens. PARKER, BORRELLO CLEARE, COWRI E, FERNANDEZ, JACK-
SON, LIU, MAYER, SANDERS, SEPULVEDA -- read twi ce and ordered printed,
and when printed to be conmitted to the Comrittee on Investigations
and CGovernnent Qperations -- reconmtted to the Conmittee on Investi-
gati ons and Governnment Operations in accordance with Senate Rule 6,
sec. 8 -- ~conmttee discharged, bill amended, ordered reprinted as
anmended and reconmitted to said conmttee

AN ACT to anmend the tax law, in relation to establishing a tax on direct
broadcast satellite services and video streamng services; and to
anend the state finance law, in relation to establishing the community
medi a rei nvestment fund

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "community nedia rei nvestnent act".

8§ 2. The tax law is amended by adding a new article 15 to read as
foll ows:

ARTICLE 15
COWUNI TY MEDI A REI NVESTMVENT ACT
Section 330. Definitions.
331. Inposition and collection of an assessnent on direct broad-
cast satellite services and video streaning services.

8 330. Definitions. For the purposes of this article, the followng

terns shall have the foll owi ng neani ngs:

1. "municipality" neans any village, town, city, or county not wholly
contained within a city in the state of New York

2. "person" neans an individual, partnership, limted liability conpa-
ny, trust or association, with or without transferable shares, joint-

stock conpany, corporation, society, club, organization, institution
estate, receiver, trustee, assignee or referee and any other person
acting in a fiduciary or representative capacity, whether appointed by a

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
LBD06297-03- 3
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court or otherwi se, and any conbination of individuals acting as a unit.
The term "person", unless expressly provided otherwise, does not
include:

(a) a governnental entity or a unit or instrunentality of a govern-
nental entity; or

(b) any entity exenpt fromsales and conpensating use taxes pursuant
to paragraph four of subdivision (a) of section eleven hundred sixteen
of this chapter;

3. "community media organization" neans an entity that is responsible
for:

(a) operating and adnministering a public access channel, as defined in
16 NYCRR 895. 4; and/or

(b) operating and adm ni stering educational and/or governnental access
channels. as defined in 16 NYCRR 895. 4;

4. "subscriber" or "custonmer" nmeans any person or nenber of the gener-
al  public who receives direct broadcast satellite service or video
streaming service froma direct broadcast satellite service provider or
video streanming service provider and does not further distribute such
service in the ordinary course of business;

5. "direct broadcast satellite service" neans the distribution or
broadcasting by satellite of video programm ng or services directly to
receiving equi pnent |ocated at an end user subscriber's or an end user
custoner's prenmises, including., but not limted to, the provision of
prem um channels, the provision of nusic or other audio services or
channels, and any other service received in connection wth the
provision of direct broadcast satellite service;

6. "direct broadcast satellite service provider" neans a person who
transmts, broadcasts or otherw se provides direct broadcast satellite
service to subscribers or custoners in the state;

7. "video streaning service" neans the distribution or broadcasting of
video programmi ng displayed by the viewer for a fee on a subscription
basis. The term video streaning service, unless expressly provided
ot herwi se, does not include cable service as defined by 47 USC 8§
522(6) ;

8. "video streaming service provider" neans a person who transnits,
br oadcasts or otherwi se provides video streaning service to subscribers
or custoners in the state;

9. "video progranmm ng" neans progranm ng provided by, or conparable to
programmng provided by, a television broadcast station including, but
not limted to, video progranm ng provided by local networks, nationa
broadcast networks, cable television networks and all forns of pay-per-
view or on-denand video entertainnent; and

10. "gross receipts" neans all consideration of any kind or nature
received by a direct broadcast satellite service provider or video
streaning service provider, or an affiliate of such person, in
connection wth the provision, delivery, or furnishing of direct broad-
cast satellite service or video streaming service to subscribers or
custoners within the state, determned according to the hierarchy
described in section three hundred thirty-one of this article. "G oss
recei pts" shall not include

(a) revenue not actually received, regardless of whether it is billed,
including, but not linmted to, bad debts:;

(b) revenue received by an affiliate or other person in exchange for
suppl vi ng goods and services to an affiliated direct broadcast satellite
service provider or affiliated video streaning service provider;
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c) refunds, rebates or discounts nmade to subscribers or custoners, to
advertisers or to other persons;

(d) revenue fromtel ecommunications service as defined in 47 U S.C_§
153(53). Under no circunstances shall direct broadcast satellite provid-
ers or video streanmi ng service providers subject to the tax inposed
pursuant to this article include the anpunt of such tax on bills as a
pass-through to custoners. It shall be the responsibility of each direct
broadcast satellite service provider and each video streamng service
provider subject to the tax inposed pursuant to this article to pay its
required taxes to the state and providers shall not mslead the custoner
to think otherw se

(e) revenue fromany service that is subject to tax under article
twenty-eight of this chapter

(f) revenue fromthe sale of capital assets or surplus equipnent not
used by the purchaser to receive direct broadcast satellite service or
video streaming service from the direct broadcast satellite service
provider or video streami ng service provider;

(g) reinbursenents made by programmers to the direct broadcast satel-
lite service provider or video streaning service provider for marketing
costs incurred by such service provider for the introduction of new
pr ogr ami ng;

(h) late paynent fees collected from subscribers or custoners; or

(i) charges, other than charges for direct broadcast satellite
services or video stream ng services, that are aggregated or bundl ed
with direct broadcast satellite services or video stream ng services on
a subscriber's or custoner's bill, if the direct broadcast satellite
service provider or video stream ng service provider can reasonably and
separately identify the charges in its books and records kept in the
regul ar course of business.

8 331. Inposition and collection of an assessnent on direct broadcast
satellite services and video streamng services. 1. There is hereby
inposed an excise tax on the provision, delivery, or furnishing of
direct broadcast satellite services or video streamng services by
direct broadcast satellite service providers or video stream ng service
providers to subscribers or custoners in the state

2.(a) Direct broadcast satellite service providers and video streaning
service providers shall pay an assessnent equal to five percent of such
provider's gross receipts derived in or fromthe provision, delivery, or
furnishing of direct broadcast satellite service or video strean ng
service to subscribers or custoners in the state.

(b) G oss receipts derived in or from the provision, delivery, or
furnishing of direct broadcast satellite service or video stream ng
service by direct broadcast satellite service providers or video stream
ing service providers to subscribers or custoners in the state shall be
deternmined by the hierarchy of sourcing nethods set forth in paragraph
(c) of this subdivision. The direct broadcast satellite service provider
or video stream ng service provider shall exercise due diligence under
each nethod described in paragraph (c) of this subdivision before
rejecting it and proceeding to the next nethod in the hierarchy, and
shall base its deternination on infornmation known to it or infornmation
that would be known to it upon reasonable inquiry.

(c) H erarchy of sourcing nethods:

(i) the custoner's primary use |location of the direct broadcast satel-
lite service or video strean ng service; and

(ii) the custoner's billing address.
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3. The tax authorized in this section shall be for each year., or part
of each vyear, that such direct broadcast satellite service provider or
video stream ng service provider is engaged in the sale of direct broad-
cast satellite or video streanming services to subscribers or custoners
in the state.

4. (a) Every direct broadcast satellite service provider and/or video
stream ng service provider subject to tax under this section shall (i)
file, on or before April fifteenth of each year. for taxable years
beginning on or after January first, two thousand twenty-four, a return
for the year ended on the preceding Decenber thirty-first, and (ii) pay
the tax due, which return shall state the gross receipts for the period
covered by each such return.

(b) Returns shall be filed with the commi ssioner on a formto be
furni shed by the conm ssioner for such purpose and shall contain such
other data, information or nmatter as the conmi ssioner may require to be
included therein.

c) Notwi thstandin aragraphs (a) and (b) of this subdivision t he
conm ssioner may require any direct broadcast satellite service provider
and/or video streaning service provider to file an annual return, which
shall contain any data specified by the conm ssioner, regardless of
whet her such provider is subject to tax under this section.

5. (a) A direct broadcast satellite service provider or video stream
ing service provider who fails to file a return or to pay any tax within
thirty days of the tinme required pursuant to this article (determ ned
with regard to any extension of tine for filing or paying) shall be
subject to a penalty of ten percent of the anmpunt of the tax determ ned
to be due, plus five percent of such amount for each subsequent nonth or
fraction thereof during which such failure continues, not to exceed
thirty percent in the aggregate.

(b) In the event of an underpaynent of the tax owed. the conmi ssioner
shall set the underpaynent rate of interest to be paid, but the under-
paynent rate shall not be less than seven and one-half percent per
annum conpounded daily. If no such rate of interest is set, such under-
paynment rate shall be deened to be set at seven and one-half percent per
annum  conpounded daily. Any such rate set by the conm ssioner shal
apply to taxes, or any portion thereof, which remain or becone due or
underpaid on or after the date on which such rates becone effective and
shall apply only with respect to interest conputed or conputable for
periods or portions of periods occurring in the period during which such
rates are in effect.

6. Every direct broadcast satellite service provider and/or video
streaning service provider subject to tax under this section shall keep
such records of its business and in such formas the commi ssioner nay
require, and such records shall be preserved for a period of three
years, except that the conmi ssioner nay consent to their destruction
within that period or may require that they be kept |onger.

§ 3. The state finance |aw is anended by adding a new section 99-m to
read as foll ows:

8 99-m Community nedia reinvestnent fund. 1. There is hereby estab-
lished in the joint custody of the conptroller and the commi ssioner of
taxation and finance a special fund to be known as the "comunity nedia
rei nvestnent fund".

2.(a) All nonies received by the conptroller or the conmm ssioner of
taxation and finance for the purpose of this fund shall be deposited
therein. No nonies may be transferred fromthis account to any other
account except by authority of the conm ssioner of taxation and finance.
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b) Such fund shall consist of the revenue collected pursuant to arti-
cle fifteen of the tax law and any other revenues collected by or appro-
priated to the fund pursuant to any other |aw

3.(a) The commissioner of taxation and finance is authorized to
utilize the nonies in the comunity nedia reinvestnent fund, for
distribution to the state, municipalities, and conmmunity nedia organi za-
tions in proportions as provided in paragraph (b) of this subdivision or
in accordance with paragraph (c) of this subdivision, provided however,
that the commi ssioner may retain up to ten percent of the nonies in the
fund annually for operational expenditures.

(b) The conm ssioner of taxation and finance shall annually distrib-
ute, with no remainder left, all nonies then held in the comunity nedia
reinvestnment fund according to the follow ng formla:

(i) one-fifth of the npnies in the fund, less the nonies retained by
the comm ssioner for operational expenditures, shall be distributed to
the state general fund

(ii) two-fifths of the nonies in the fund shall be distributed direct-
ly to municipalities in the state, and further allocated proportionally
based upon the popul ation of such nmunicipalities:;

(iii) two-fifths of the nonies in the fund shall be distributed
directly to identified community nedia organizations in the state, or,
if no comunity nedia organization has been identified in a given nmuni -
cipality, to the organization or organi zations serving that nmunicipality
identified by the New York state council on the arts to receive distrib-
utions fromthe fund, and further allocated proportionally based on the
population of the mnmunicipality or nunicipalities served by each such
identified organi zati on.

(c) Notwi thstanding paragraph (b) of this subdivision, in low popu-
lation density areas where cable is not mandated., such funds nmay be used
to build out the infrastructure needed for video or audio connectivity,
whi ch may include broadband, cellular, satellite, or any other neans of
connectivity appropriate to facilitate the establishment of the communi -
ty nmedia operations desired in each | ow popul ation density area.

4. The commissioner of taxation and finance shall pronulgate requ-
|lations by Decenber thirty-first, two thousand twenty-three to establish
procedures for identifying, on an annual basis, (a) comunity nedia
organi zations eligible to receive nonies distributed pursuant to subpar-
agraph (iii) of paragraph (b) of subdivision three of this section; and
(b) in the event that no community nedia organization has been identi-
fied in a given nunicipality, the organi zations serving that nunici-
pality identified by the New York state council on the arts, eligible to
receive nonies distributed pursuant to subparagraph (iii) of paragraph
(b) of subdivision three of this section. Notw thstanding any other
provisions to the contrary in the New York state adninistrative proce-
dure act (SAPA), such rules and regulations nmay be adopted on an ener-
gency basis if necessary to neet such Decenber thirty-first, tw thou-
sand twenty-three deadline

5. Al paynents of nonies fromthe fund shall be nade on the audit and
warrant of the conptroller.

8 4. This act shall take effect inmmediately and apply to taxable years
begi nning on and after January 1, 2024.
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